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EXAMINATION
VOTIR

WITNESS DIRE DIR CROSS REDIR RECROSS CRT
Gloria Megsinaer

Ry Hr. Roanigsbarg -= 1100 ~-- 1173 - -

Ry Mvr. Duncan - ~= 1123 -= - --

Ry Com. Agusro e - - - -- 1118

Ry Ch. Argetsinger -— - - - -= 1121
Pater Royle

Ry Mr. Roenigsharg -- 1178 -- 1240 -— -

Ry Mr. Duncan - -— 1204 -- -- -

EXHIBITS

FOR IN
NUMBER IDENTIFICATION EVIDENCE
BMT
XR-1 (Excerpt — Rook) 1161 -
XR-22 (Handwritten 1ist) 1207 1207
KR—-2R {(H&T cune sheets) 1207 1207
XR-2C (L.i'1 Rascals cue sheet) 1215 1215
RR=3 (Cur shaets) 1219 1219
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PROCEEDINGS
{(10:05 a.m.)
CHATRMAI ARGRTSTIIGRR: On the rvecord. Ha will now
hegin the rebuttal phase of thes Phase TT 1987 Cable. which
the partias ave BHT and ASCAP, This morning, we will heavr
from ASCAP, presenting their rebuttal. ™r. Koanigsberg?

MR. KOEWIGSBERG: Thank you, Mr. Chairman. I have

a bhrief openinag statement, and then ws will begin with our

Hr. Chairwman, Commissionszr Agusro and Commissionatr
Naunh, o conftinue Commisgsionsr Aguero's metaphor, we're now
abont. to hear the bell for the sacond vound of this fight,
the rehuttal phass and, as we dn so, it seama to us that wany
imsnes hava bean sharvpenad, and our witnesses will addrass
thoasae igsues ag thay rabutr varions portions of BRMT's dirsch
casae, but we baliave that the most important issue has baan

narrowaed hafore the Tribunal and, indesad, it may well be that

thara's no r=al dssue vemaining at all. Tet me sxplain that.
ks vou well ¥Fnow by now, we have said that the

normal ASCAP distribution system and, we beslieve, the normal
BRHT distribuftion systam, when applied to the music and the
distant signals at dis=sua hers, produce approximataly a two-
thirds ASCAP/ona-third BHUT splirt.
Mow, BMT, on the other hand, has advocated a nsw
type of mnsic use analysis, ona that's hased solely on the
MEAL R. GROSS
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duration of musical performances on distant signals. And the
most significant fact, the most impovtant fact, that you will
haear 1in our reburtal case is thatr when RBMT's errors in
raliying musiac nss on their durational basis are corrected,
and whean the wethodological defectg in their durational
analysis Aare repairad, tha ASCAP-BHMT split 1is more than &5
peraent ASCAP and less than 3% parcent BHT.

Nr. Royvlia will prove to yvou that RBHUT's own
durational approach, whan correscrad, vialds shares for ASCAR
and RWMT that ars comparabla to the shares that would rasult,
or that do vresultr, from the application of ASCLP's normal
royalty distribntion sysataem and to tha shares which we
baeliaeve wonld result from the application of BHI's normal
royalty distribution systeam.

and, tharefore, Commissioners, 1f the test here is

D}

what is aaach organization's share of the actual performancas
on distant signals in 1987 -- and wa think that's the test,
and BWI seams to indicate that that's the tast -~ if that is
the test, thean there is not wmueh to argus abhout.

Mow, of conrss, as has baan repeatedly pointed out,
we must waka as ecompletes a record as npossihle for the
Tribunal, and so ony witnessas ara going to also address the
ancillary areas where the issues are sharply drawn.

RMT =ays that the Tribunal =should look to the
1icensing marketplace, and MMs. Hesginger will explain that

NEAL R. GROSS

1323 Rhode Tsland Avenue, W.W.
{202)7234-4437 Tashington, ND.C. 20007 (202)232~-6600
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the proper marketplace for tha Tribunal fo examine is not the
Ticensing markeirplace, but tha wmusic royalty distribution
marketplace.

Hs. Hessinger =il11 show that in that music royalty
distriburion markeirplacs, ASCAP and BHMT do daily what the
Tribunal has to do hers -~ distribute a rvoyalty fund -- and

they do so by using their normal distribution mechanisms.

~a

M. Messinger will show that for the soundest o
reasnns, both ASCAP and BHT weight different types of
parformances differ=ntly, and =she will show that to do

juetice, tha Tribunal should make its determination as if th

D

individual writers and publishers -- those that Commission=ar
Aoguasro referred to —-- that ASCAP and BHT reprasent, arve
apnaaring bafore you.

Ha ., Magsinger will show that for whatever rslavance
it has, ths Tiecensing marketniace is not as BHT has d=picted
it

Mow, wa have haard much from BWT about its so-
called “"converganca' with ASCAP. Wie want to suggest to you

that the raal convargence here is that of the bottom line

®

whan the arrors in BHT's durational approach are corracted.
ASCAP'za shares, using the misic industry’'s normal
distribution wmachinery, is 67 peraecent or highear. LSCAP's
shars using BHMT's own duvrational approach, when ths errors
are corrected, 18 more than 65 parcent, and the convergance
NEAL R. GROSS
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! 1 batween fthose numbers, wa suggest -- and we submit to you--
i 2 proves that the itwo-thirds/one-third division that we
\ 3 advocata is covrract, and is fair, and is just,.
4 And w=ith that said, Wr. Chairman, we will call Hs.
5 Meaginger as our first witnass.
) CHATRMAI ARGRTSTHGRER: Welcoms back, Ms., HMassinger.
7 Thersupon,
2 GLORTA HESSTUGER
S was callad as a witness and, having first bean duly sworn,
10 was axamined and testifised azs follows:
11 DTRECT EXAMINATION
“ 12 RY HR. RORIITGSRERG:
[ 13 0 Would you state your name and position for the
i—.:] 14 racord, please.
15 A T'm Gloria HMassinger, and IT'm the Managing Director
16 of aSCAP, amarican Society of Cowposers, Authors, and
17 Publisheavrs,
18 MR. XORITTGSRERG: Hr. Chairman, Ms. Messinger's
; 19 background and qualifications weve fully =set forth in hev
E 20 direct testimony and we need not vepzat them have.
[ 21 As you and RMT's counsel know, ®Mr. Chairman, we
|
l 22 || snbmitirad a correctsd copy of our tastimony, corracting
{ 23 cartain wmathemarical arrors,
| 24 T¥ vou would turn to page 12 of Hs. HMHessinger's
m 2R tegrtimony, vou will find that those corrsctions are indicated
|
| MEAL R. GROSS
? 1323 Rhode Tsland Avenue, W.W.
1 (202)234-4433 Yashington, N.C. 20005 (202)232-6600
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in that tahle. T+ turns out there was one other, of a very
minor nature, rthat we have o make, and that is threse lines
above that table. Your sae the number "1508 Songs" in the
middle of vha line. That numbar should bas "1513",
RY MR. KOFRHNTGSBERG:
0 M. Wessingevr, is that a corracition that yon wish
Lo make in yvour testimony?
A Yas, T do.
MR. KOENTGSBERG: Aand that having been ssid, Wr.
Chairman, the wirtness jis available for voir dire.
MR. DIMCAW: T have no voir dire for Hs. Messinger.
RY HMR. RORIIIGSBERG:

=

Massingar, LE

i

Ms . vou would, would you summarize
thea main points of vour vebuttal testimony for the Tribunal?

A Well, what T'm going to do is vebut the two
Ffundamental alaims by BMT 1in fheir direact case, and those
are, first, that the Tribunal's datermination as +o how to
divide up thea pot of money that has been paid by tha cable
aystems for ratransmisgsion of distanit signals in 1987, should
be divided based on & comparison of license fees negotiated,
or license fees reaceived by ASCAP and BHI:; do it on that
comparison rather than a comparison of rthe relative share of
narformances of the music performad in the repertories of
ASCAP and BMT on distant signals in 1987.

0 Tn contrast to that c¢laim, how do you think the
MBEAL R. GROSS

1323 Rhode Tsland Avenue, W.W,.
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A 7 think the Tribunal should follow the way that is

out there -- that is, follow the way ss closely as possible,

the way ASCAP and BMI does their normal

weighting in

distributions and fnllowing their normal weighting systens.

0 And why is that?

A Well, ASCaP and RMT are h

W

re as conduits for the

writers and publishers they raprasent. and it's those whose

works are performed on the distant signals, who can make trhe

alaims, and if they astablish their claims they are entitled

to he paid.
So, you'vra really distributing,

Ticensinag.

vou're not

0 Yo =say ithat there ware two claims of BMI that you

wish to rabut. What is the second one

A Wall, tha =second c¢laim is BMI's claim regarding

fheir Tocesl relevision rate, which they say underrsprasents

~

tha "rrue comparative valua" of

thae BMT rapartory. In fact,

T rhink that the rate that they receive overvalues the BMT

rapartory.

The reason for +hat 1is -—- T think

we've spoken

about 1t to some extent in the direct testimony T gave —-- and

that ia, it's a package deal. RMT workad out an arrangemsnt,

a deal. with the Tocal talevision industry whereby stations

got certain concassions from BMT and BMT got highevr fass.

NEAL R. GROSS
1323 Rhode Tsland aAvenue, N.W.
{202)234-4433 Washington, D.C. 20005
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1 0 Twet's examine the first pointt you wish to rebut

i 2 then 4n detail, and turning than to your tastimony at the
3 bottom of page 2, whath is BMI's assertion that you wish to

4 rabut and how do vou wish to rebut it?

5 2 Wall, BHT says what should be done here is, the

1) Tribonal's darermination should be focused on ithe value of

7 fhe ASCAP and BHMI repertories in tha markst licensinag area,

e and we say that this is -- misses the point hera. This is

g not a rate procseding; that the Tribumnal is charged not with

10 setting or adjusting a rvate, but it is charged with

11 distributing the funds that have been paid to the Copyright

12 Office, and the CRT has that reqguirement that it distribute
13 the monay.

@

os 14 So, really, in brief, thers is no licensing
15 aunestion hefore the Tribunal.
16 0 Mow, we Kknow that the Tribunal has looked at the
17 marketplace factor in its prior decisions. In terms of that
18 markarplace factor, wonld you analogize music to othar
19 claimanig in ithe Cable Royalty Distribution Procesedings?
20 A Mo, T would not. The other claimants are very

21 differant from ASCAP and BMT.

22 0 How so?

23 A Well, they don't have a common yvardstick on which

24 to diatribute funds -- they deal for themselves, the
i:l 25 Ticensing, representing themsalves. There disn't this

NEAL R. GROSS
1323 Rhode Tsland Avenue, N.W.
{202)234-4433 Washington, D.C. 200405 {202)232-6600




Ut

10

11

13

14

16

17

18

1104
wechanism in place which would perwit the ready distribution
of Ffunds.

0 and how do ASCAP and BMI thea differ f£rom thoss
individual entities?

A Well, they'rs collsctive organizations. They have
the daily matter, the responsibility of distribution
royalities Lo their menmbars, and they face the same question
the Tribunal wust face here —-- how to distribute the money.

0 Mow, you s=say -- well, lat me ask you. Are the

ot

L SCAP and BHT distribution mechanismwms similar?

3

A They ars similar in that we both rate performances,
we value performances, That is what we Dboth do. We do it

somawhat differently, but we both do that.

12

Can yvou ax=plain the similarities and thea
di ffarancas, parhanps?

MR. DUNCAN: Rxouse me, We. Chairman, may T ask
where the witness is in her testimony?

MR. KORMTGSBERG: Yes, The witness is at the top
of paage 4, firaswr Tull paragraph.

MR. DUNCAHW: Thank you.

THE UWITWESS: Well, they are similar in that we
both make distinctions the way performances are weighted.

And they are different in that ASCAP talliss both ASCAP and

non—-ASCAP parformances. Tt tallies and waights all
parformanacas.

NEAL R. GROSS
1323 Rhode Tsland Avenue, 1T.W.
T

{202)Y234~-4433 lashington, D.C. 20005 (202)232-65600
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T bhelieve BMT tallies, or starts to tally and

dossn 't complets tha processing of non—-BMT performances. T

does nofr weight thosa non-BHMT performances. So, they can't

tell, given a univarss, how Lhat wmonay should be distributad.
BY HR. RORUIGSBERG:

0 Do yvou +hink that we should sngage in spsculation
hare as ro the license fers, the license fees that would be
pAaid in thg Absencs of a compulsory licensas?

A I don't think spsculation gasts you very far. TF
vouu didn't hava any other hard data to rely on, you might
look to it and try and figure out how wmoney should bs paid,
but hare money has baen paid. Ve know 1it's hera. The
gnastion is, how do you divide it up, and we now have hard
data which would permit us Lo divide ths money up.

9] Can vou e¥plain why you disagres with BMI's notion
that ihe Ticensing markatplace should be usad?

A Well, I disagree with it because, as I said, there
is hard data. The statute says vary spacifically that those
who can establish theiv «laims, or that thers were works
carriad —-- ithe past tenss ~- were actually carrviad or
performad, ara fThose who should receive the wmwoney. so, I
rhink it clounds the issus, as it were.

9] and if that ig fthe tesh to be applied, turning to
rhe +top of page 5 of your tastimony, how then should the
Tribunal apply i+?

NEAL R. GROSS
1323 Rhode TIsland Avenue, W.W.

{202)234~-44737 Washington, D.C. 20005 {202)232-6600
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p 2

Waell, T think the Tritwumal should look to see the
data, as to which works weara performad and how theay were
narformed, T think the Tribural should not try to reinvent
tha wheel, buit they shonld inquire as to how ASCAP and BHI
distribute royvalties.

Each makes distinctions in the wvaluation of

a4

ferant types of performances, and T think the Tribunal
should go down that route.

Q and as we are in a rebuirtal phase again, how would
vou contrast that approach with BMI's approach?
3 Well, BMI's approach speculates as to license fees
that would be paid in a free warketplace licensing, and it

offers a durarional survey constructed specifically for this

-

¥

roce2ding. Tt's #ntiraly different from BHT's everyday way

of doing businass of distributring royaliies.

0 And what's wrong with that approach?
2 Well, it ends up with BMI asking the Tribunal to

pay wmore money for performances of BMI music than for

=

comparable performances of ASCAP music, and it does so
whether you ussa the yardsatricks that are normally applied by

ASCAP and RHT or this spw=cial yardstick that BHI has

constritectaed hara, of a durational survey.

0 and what would be wrong with that?
3 Well a durational survey, we know from our

analysis, has erraors. tinaccuracies, mathodcloaical flaws—-

WNEAL R. GROSS
1323 Rhode Tsland Avenue, MW,
T

{(202)234-4433 Jashinghton, D.C. 20005 {202)232~6600
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claarly, if vou applied that, it would cowme down to

hallpark that we are talking abhouf.

Q And iF¥ you accept BMI's theory and claim that

entitled to half the royalties, would you think that

regulit wonld be Jjust or unjust?

T think t+he result would be unjust,. 1%

e

rhis por of monay, which we do have, and if yvou had only ons

-

vou

oraanization to distribute the money, ASCAP conld do +t

and we'd have all the monay and eaverybody would acet &

appropriate share, both ASCAP mewmbers and non-ASCAF wmembers,
but. hars wa have two organizations represanting writers and

pubiishers, and T wish writers and publishers could always

el tha wmosi money, but it would be unfair to pay

&

writers less bescause thay would he getting half rhe money

-

with two-thirds of ths performances.

Tr's elementary. Tf you divide two-thirds of the

parformances into half the money, von're going to end up with

ASC

agetting less than half of what you should gst. Tn o

words, RMT will and up wiith one-third of the performancas and

half the wmoney, gething fwo times what ASCAP writers

and if vou assuma that both —— T'nm talking here now

about a writar who 18 a c¢ollaborator, let's say,

ASCAP writer and a BMI writer collaborating, and they

NEAL R. GROSS
1323 Rhode Island avanus, N.W.
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same performance, on the same program, on the same distant
gignal, given the fact that ws esach got half the money, that
oneg ASCAP writer would get significantly less and tha BHI
wrii=r wounld get two Rimas mora.

Q and, so, what is vour conclusion that yvou would
advoratrz to the Tribunal on this rabuttal point?

B Well, T would say that the Tribunal should look not
to a liecensing wmarkatplace, but T should think they would

ook to the actual pearformances of music on distant signals,

as ASCAP and BMT values them in the normal conduct f their

0

busineass, using averyday existing distribution systemns.

9] And, =so, ths marketplace the Tribunal should look
to is which marketplace?

A T+'s the performance wavketplaca, not the licensing
marketnlace.

=
]

0 Mow, furning to tha boitom of page 6 of vour
reatimony, Mr. Barenson's written direct hestimony stated--—
and T'11 guote —-- "Wirthout control of program content, cable
operalrors have no reason to pay ASCAP more money than BMI. A
Ticenss for both repertoires is equally indispensablea".

What de von think of that claim?

Wall, di's not what I think, or know, to be the

Is

case of the real description of what goes on in the licensing

markatplacs. Tt may bs BWI's negotiating posture, and T give

fhem credit for 1t, but jit's not reality.

N®AL R. GROSS
1323 Rhode Tsland Avenue, W.W.

{202)234-44737 Washington, ND.C. 20005 {202)232-6600
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In negotiation, music users do differentiate in the

valinua of +he ASCAP and BMI nusic repertories, and they make
rthat distinartion in the amounts they pay for licenses. How,
sowatrimes A nser may ancicipste using wusic of ASCAP or BMI

[3

in the furture, and that will certainly be a significant

b

and one of tha things wes can look at is what ouvr
«“xpevience has been with some usevs in the past, in some of

our nagotiations.

0 Tall ma, because T think we've gone past the point,
butr te11 me aboutr yvour particular experience in negotiations.
A Wel1l, my experienca is that the user looks to ses

what the performances have been of the music of ASCAP. They
often ask how it compares with BMI, our competitor. They
differentiaste in the value of the ASCAP and the BHI
raparinories, and thay look at things such as the standards in
ons raperiory or anothaer —-— it depends upon how they want to
use, or how much theyv want to uss it.

Q and rhan turning to the bottom of paags 7 over to
thae top of page 8 of your testimony, if -- and I underscore
the word "if" -- 1if tha Tribunal were %o consider the
hypotheiical Ticensing marketplace, how, 1in your opinion,
shonld ir do so?

A T think they should examins the use of
that marketplace.

NEAL R. GROSS
1323 Rhode Tsland avenue, N.W.

(202)Y234-4433 Washington, D.C. 20005 {202)232-6600




10

11

12

13

14

15

16

17

19

25

Q WMow, let's turn then to the second ma

vou wish to rebut. Can you state it for us aga

1110
jor point that

in, please.

A Well, the point that BMT makes is that their

television ~- local taelavision —-- 1license vate

underrepraes=nkts rthe +frue caomparative value of BMI's
raparhory. as T waid befora, T believe it overraprasants

that walne.

o page 9 of your testimony?

A U211, Aas we can s&ae Trom the ASCAP EBx

0 And why doass it overrepresent that wvalue, turning

hibit 17-X and

18~-X and 29-R, rhere was a8 package deal worked out between

RMT and the loeal rzlevision industry.
Q Can vous +t#11 us what the nahure of

deal was?

T

-
up
]
o
I
9]
2]
~
o

o]
0]

T think T aan, ves. Apparently, negotiations had

broken down between BMI and the Tlocal television industry.

(o4

Thers waAags A furmod ]

, ¥ you will, going on. The local

relevision industry was concerned that BMT was gabiting too

ag

Q

.nation

1

8 not have a Y"determ "

o)

(e}

m

1

reasive and wmight send out license agreesmants bescauss BHT

mechanism in place, for

-

datarmining a reasonable fee. Tt's a very different aspect

of RMT's 1life from ASCAP. ASCAP has a mechanism in place--

if the usar doas rnot Tesl ASCAP's fees are reas

have its faas determinaed by a court. BHI Jdoes
m=chaniam, and this has always been a threat,
NEAL R. GROSS
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that they might have againsi rthe user, fo turn off access 1o
the BMT rapeviory i7T they can't reach an agreasment.

K4

So, this was of primary importance to the local
talayvision industry. Tn facrt, one of the major exponents of
this conaesrn said i+t was of supreme importance thabt there be
A wmachaniam in places similar o the one that ASCAP had.

So, part of the deal was that BMT was to go to the
Justics Department and seek a modification of their dectese

and to seck a rate-determining wmechanism similar to rthe one

N

that ASCAP has, and that was part of the deal.

0 Vhat were [he other parts of the deal?
A =11, when khe nagofiations were breaking down,

what happened was a local television broadcaster -- soms BHMIT
stockholders ware attampting to have a special board maazsting
of the BMT convansd —-—

MR . DUMNCAN: Excusa me, Mr. Chairman. I apologize
to Msa. Hessinger for intarrupting. T note for the record
thatt T believe khis testimony goes gquite beyvond what is in
har direct.

T'm not going to object, but T would liks to note
for the record fthat she's going somewhat beyond her direct
testimony,

CHATRMAN ARGRETSTMGRR: Mr. Roenigsberg, would yon

commeEnt on that?

MR . ROEWIGSRERG: Yes, Me., Chairman. T balisve if

NEAL R. GROSS
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{202)234-4433 Washington, D.C. 20005 (202)232-6600




£a

I

0

10

11

12

14

15

16

17

1A

1¢

1112
von ftake a look at ®xhibit 29, on the point that HNs.
Heasdinger is ftestifying abouit right now, specifically on tha

=

s=cond page of Fxhibit 29, which is, of course, part of her

divrect festimony, you will sese this point beaing wade.
'Pgrh,—.;ps we AN C:O'ﬂt'j nue, W'i"l'h MMy, Nuncan's pOint
noted for the recnrd, and my commant on it. Perhaps we could

confin- with ¥s, Messinaer's testimony.

THR WITHRSS: So, tharse was an «ffort on the part

-

o the local broadcasters and, as I said, rcerbtain
stockholders, to see that thsre was a tighter control by the
RHMT Roard, as pointad out in FRxhibit 29-R, and —--—
RY KMR. KORNTGSRRERG:
0 Ma. Massinger, if T could interrupt you -- Chairman
Argetsingar and Commissioner Aguero sat in on the dirsct case
hearings, but Commissioner DNauk 4did not. Perhaps a point

should be made aclear then, as to who sits on the BMI Board of

Niraectors.

A Walil, tha BMT Board of Dirsactors is mads up of
broadacasters. They own BMT. ASCAP is a wmembarship

association ownad by the writers and publishers of ASCAP, and
ity Board consists only of writers and publishers. So, we're
a very different structure, one organigzation from the other,
and so it was the BMI broadcasters, some of the dissidents,
iF T wmay call them that, who wevre out o saes that the BMI
Roard was doina what it thoughit its job should he.

NEAL R. GROSS
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1 T response, RBHMT filed an antitrust action against
i 2 Fhe A11 Trndustry HMosic Licensing Commithas, alleging thar
3 Fhey wers t#rying to fix prices. So, vou had a war, as it
4 weve, going on betwsen the ftwo, and what finaslly happened

5 was, after, T balieve, a Hew York State judge ruled that BMI
& ronld not praveni this special stockholders' meeting that was

7 called by the disstidunts, a deal was worked out —-- a guid pro

:

nao, as it wera,

] They worked out a package deal whereby, as UHr.
10 Kramer, BMT's President at the time, put it, "Both sides gave
11 up =momathing for something in return”.

19 0 Uhera does that guote cowa Ffrom?

_ 13 A Thai quoke aan ba found on Rxhibit 29-R, T think it
@
l = 14 ig == 1f nar, it's the one right before it.
15 0 Twii's ake a look at that Exhibit 29-R then. Whare
16 are vou resading from in that exhibit?
17 A T'm looking on the merox, at the right-hand coluwmn,
18 and dit's about the sgecond large —-- gecond paragraph there,
19 starting with "Thare was praiss for the compromise from both
20 sideg".
21 0 And, again, what was it that BMT's President, Hr.
22 Rramer, said?
23 A Ha said, in part, "Both sides gave up something for
l 24 something in return’,
25 0 And thera’'s a commeni thers by Hr. Aries,

NFAL R. GROSS
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identifiad as Chairman of the a11 Tndustry Comnitiae. What

do vou see as aignificant in his commant?

A He said that he was especially pleased with the
rafs rhat was called For by the agrszement. So, that was onea
of the things that the Tocal television broadcasters got BMI

=

Lo agree to, to go to tha Dapartment of Justice and see if
they conld obrain such a mechanism similar ta bthe one ARCAP
nas,

Part of the deal also was that BMT said that they
would bhe hound by a program license similar to the one thaxt
ASCAP had. They also s=said that they would -~ BMI would
withdraw its antitrust acktion and, in return -—-

MR, NUNCAW: Mr, Chairman, again, with apologies—-—
and T do apoloagiza to Ha, Messinger, T hate to intervupt -- T
don’'t Ffind that 1in the Broadecasting article that she's
reading from, and T suggaest thah it goe=s bhavond.

HMR. KOERMTGSBERG: Well, WMr. Chairman, it's also in
17-X and 18-%, which Ms. Wessinger is the sponsoring witness

-

For here, and which ig also part of her testimony.

MR . TIIICAM: Again, T'm not going to object, Mr.
Chaidraman, T just do want ko nota for +the racord that

somaerimes my Ffriend, Mr. FKoenigsberg, insists on strict
adherance Lo dirsct testimony and the vules; other times he
s=ams Lo he Tess so. This might be one of those occasions-—--

CHATRMANT ARGETSTHGER: You did wmaka the refarence,

NEAL: R. GROSS
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and vou said this is in 17-X?

HMR. WORMTGSRERG: Savenitaean-¥ and 18-%X, which are
Fhe documents that ewhody Fhs setthlement Agresment between
RWT and the 211 Tndustry Committae and the parties—-—
hroadeastar parvriss to that lawsuib.

COMMTSSTONER AGUFRERO: Sevantaen—-X and which one?

MR. FKORIUTGSBERG: Righteen—-%, In 17-X, Hr.
Chairman, yvou'll find on the fivrst page ithat there's an
agreemant. thar BHMT to offer a Toecal television agreement and
tha form attachad; that BHT will withdraw its claims that the
parties —-- on ths next page -- that the parties will seek a

modification of fha consent dacres provisions Lo parallel

4.

rhose contained in Article TX of the ASCAP consent decree,

«hiich is also a matiar of record in this proceading; that in
varaagraph 5, that there's an understanding regarding the

-

F astockholders o which Ws. Messingar has

sprcial mesiting o
testified; that on page 3, ariiecle VI, there's a discussgion

=

o

thea per program license agreement offer that's going to be
made, that goes on for some length of time. There you are.
T think that covers the pointa that Ms. Messinger --

CHATRMAIT ARGRETSTUGER: Thank you, Hr. Koenigsberg.

Tt is halpful w=hen we know where the testimony is derived

F"if‘om .
MR. FORHNIGSRERG: Yes, sir.
THE WITHRSS: And I guess the final thing was what
N®EAT. R. GROSS
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RMT got and what they did get was, of course, a phase-in, an

increasa of theivr fees thah they had been receiving —-- they

had bean receiving 58 percent of ASCAP's fees —-- and they

anded up gebting a commitment of 68 pewvcent of ASCAP's

interim fees beacause ASCAP is still open with the local

t=levision industry. This has been going on for some wany

vears now. So, they are going to gest, and have been getting,

2 pearcent of ASCAP's interim faa.
RY MR . KRORWMTGSRERG:

0 And s it voonr testimony that #hat is the quid pro

quo, as vou referved to in?
A Absolutely.

MR, KOENIGSBRERG: HMr., Chairman, in the interest of

moving fthe proceeding along, Hs. Messinger's testimony

contains —-— atarting al page 10 —-— soms miscellaneocus matiters

fhatr 7 dealt with, fto make the record complete, and to rebut

caritain olaims by BMT. Tt's

]

ur faeling that we do not nead
ro pursnzs all of those matters on oral testimony, but we will
allow khe writhen record to stand on them,

There 18 one, however, as to which Ms., WMessinger

wonld 1ike o tashify orally, and thait’a the point beginning
on the bobhtom of page 11, concerning the RTAR ceriified Gold
raconrd albuowms, #and we can tuen to that point now and, as T
say, move the proceedings along.

BY MR. KORMNIGSBERG:

NEAL: R. GROSS
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1 0 Ms. Messinger, than turning to your testimony at
" 2 the boktom of page 11, would you tell us whai claim it is of
3 BMT's that vou are rebuhting?

4 A Wall, vyvou will vrecall in the direact cass WHr.
5 Rerenson testifiad that BMT "licensed" 77 percent of the RTAA
) crrtifiad Gold albums in 1987 and, of course, that meansg they
7 Ticensed over three-quarters of thewm.

8 Ag T recall, Comwizsioner Aguero asked that a tally
g be wada. So, T thought that wonld be an interesting task for

10 ASCAP to wndeartaks, and T askad that a tally of the record

11 copy labhel be made, both as to ASCAP and BMI shares of songs
12 and as o rtha ASCAP and BHMT sharaes of duration.

l q 13 'y as T recall, Commigsionwstr Aguero asked a number of

{ g 1.4 songs, Why did you include rthe duration?

I 15 A Well, BMT has placed great emphasis on duration in
14 thia case, and T thonght that tha duration approach of BMI
17 would be interesting to apply to the Gold albumsg, so that's
1.8 why we did underiaks that,
19 Q And turning to tha table on page 12, what results

20 did you find?

21 3 Well, when we analyzed these, we found that as to
22 rhe sonas, ASCAP had 56.9 parcent of the songs and, as to the
273 duration, A8CAP had 58.4 percent.

24 MR. FKORIITGSBERG: My, Chairman, that concludes UMs.

i] 25 Megsasinger's oral testimovny, and we will maka the witness

NEATL R. GROSS
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available Ffor ewamination by the Tribwnal and for cross-
eraminarion.

CHATRHAY ARGRETSTNGER: Commissionar, do you have
any qu=stions?
COMMTSSTOMER AGURRO: Yas, wmaAavba one or twWo
quesbions,
EXAMINATION BY THE TRIBUNAL

BY COMMTSSTOWER AGUERO:

0 Good wmorning, Ms, WMessinger.
2 Good morning.
0 Goinag to yvour page 2, you said "Conirary Lo BHI's

Toansl relevigion licensing trate was part of a package deasl
with +he station that concession from BMI and, in return,

agreed to pay higher fees, Ts there anything, this license

ratre, over BHI's v=alative share for local television

~
[

performanas=",

No von think the Tribunal should takes dinto

-

consideration for rhe alloecation; the concession, if any,
rhat BMT gave to obrain higher rateas or higher fees?

A ‘T think it doess give you the background as to why
rhese raines were obbtained., T think itt's not a measurs of the
relarive valne of tha BRHMT rep=rhory, but there are othar
facinrs atl work here.

0 Alsn, do yvon ithink the Tribunal, in this
debermination fo nobt take into congideration the comparison

WEAL R. GROSS
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of rhe Ticense feaes in 1987, in Rxhibit B-1 and B-27

A That's +he local -- vou'rese +talking about the
library?

) Th=huh.

A T +hink they hava a very modest value here bacause

vou're not talking about setting a rate, yvou're talking about
distributing money, and tha way you should be distributing
money 1is to those whose works were performed. I think that's
what's unique about this proceeding, comparaed to any others
that T understand have been had in this whole world of cable
raftransmission.,

0 Evidently, von don't touch -- on your page 7 —-- the
HMuzak wmnsic in doctors' offices, and lawvers, and physicians,
and dentists. According to yvour testimony, ASCAP owns all
the Huzak business, with 75 perceni, and BHUI only 25 percent.

hy do you mention in your testimony the Muzak,
given rhab Mr. Roenigsberg doesn't touch thah issue? Do you
iFhink we shonld give some weighi?

A T think it's -- voun know, it's an interesting fact.
TF vou're going to look at the markeitplace, I think you have
o -- as to licensing, this would be a fact vou might like to
know, but T frankly think that yvou should be focusing not on
rhe Ticensing marketplace, but on the distribution
mark=tplaces.

0 Also, in page 11, for axample, BMI offered an ASCAP

NEAL R. GROSS
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publisher membar a guarantee of $200,000 a year, to be an
affiliate of BMT, aven said that TV nmusic wonldn't make it 8
part of ASCAP or RWT.

Tn those years, wera these all provided -~- was by
BHMT —-— T mwan, is the system of pre-monitoread nlays for the
pecson, For the baseball player, the baskatball plaver, exist
in this country since we were born. Tsn't it a wrongdoing by
RMT o offar a contract rto a person who has a contract with
ASCAP or vice-versar?
A T don't think it's a wrongdoing in that sanse. T
Fhink bthare is a cowmperition out there, and that's part of
the American aystem, bot T think whan you're paying monwsy,
vou Tiks to ager full wvalue for 1t T don't think BMI got
Tul1 wvalue for it. Thay did claim to havae a lot of works in

-~ ]

thair repertory because of this. So, I think $200,000, in

£~

ithosa days, was a lot of money.

9] What year was it, Msg. Megsinger, do you have any
idea?

A T think we'vre talking aboub 1939-1940, thersabouts.
Tt was a long hime ago.
0 In the wiscellansous matter, you raference BMI has

—

repragsentad history -- even, Hr. Koenigsberg, vou don't talk

races also. Why do yvou describa so beautifully the mistakes

in referaence o the hiatrory of BMT?

5
lu

2 =17, T tkhink thera’s a Tolb of du that gets

NEAL R. GROSS
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rhrown np about rthe founding of BHT, and T think it should be
pnt on the record in a way that sets forth the facts, and T
thimk it 18 a detour For this Tribunal, frankly, but once it
was put in the racord by BRMI, i was my responsibility to set
rthe record straight.

COMHMTSSTONRR AGITERRO: Thank vou very much. T have
no orher guesrions.

CHATRMAN ARGRTSTIGRER: Commiasioner, do you have
any questions at this time?

COMMTSSTONRER DAUR: Wot hsving sat in on the direct
case, T'm not familiar enough with the case to ask any
nuestions,

RY CHATRHAIT ARGETSTHNGER:

0O Ms. HWessinger, you'vre saying this is a diffevrent

P4

distribukion than the Tribunal has been involved in in the

past, or at least different than the normal distribution.

A That'as corract.
0 You're auggesting than —-—- and T gather T can draw
Fhe conalusion —— thalk the product, each unit of the product

ia of equal value? UWa'vrs not making cowparisons?

-

hnd

T'm sorry, would you say that again?
0 We're not making a comﬁarison of wvalue, You're
saying tha product is a1l the same.
A Well, I wouldn't say the product is all the same.
T =sny if yvou put. all the product togsther, ASCAP could
NEAL R. GROSS
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A=t armine what sach writar and publisher should gai, based on
a normal disibribuhion syaram. Tt would be incorvect to
diwvide 91 ——
O Tach unit?

Fach —--

B

o)

Fach unit -- in many distribution .proceedings, we
have a sitnation where there is local broadeasting versus
itws, or religious broadcasting versus anothey type of

3

production, and in those situations we aitempt o come to a
value Judgwant of the value,
aAre you saving for each unit, thsat the product is

Fha same?

T'm nott gquite snre iT T onderstand what you mnean by

30

“ach unit.

0 Ara von suagesting that we don'h have Lo make a
detarmination as to whether one wminute of ASCAP music is
supzrior or less than the value of one minute of BMI?

A T am suggesting that. T'm suggesting that there is
a distribution system in placa, which ASCAP and BMT are the
condnits for, that ithey -- 1Ff you were to award a sum of
monsy o ASCAP, to raflacit thaeir share of ithe performances,
AS8CAP, din turn, wonld see that it was distributed to our
memmbers .

CHATRMAN ARGRERTSTHGER: Thank you.

Hr. Duncan?

N®AL R. GROSS
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MR. DUHCAW: Thank you,.
CROSS-EXAMINATION

RY ™R, DUWCAN:

0 Wa. Hessinger, before T start, just for the record
~— oh, T'm sorry -- good morning, again.

A Good worning. again.

0 Your FExhibit 29, from which vou've testified, is,

in fact, an article from the trade prsss, is it not?

A Yeg, it 1s.

0 A newspaper article?

A That's correctht.

Q And, =also, to be sure that I understand, at thes

bottom of page 4, yvou say that the statute tells us that the
royaltias already paid should be distributed to the copyright
ownars who astablish alaims that their works were carriad on
non-network distant sigrnals in 1987, and vou cite 117 U.S.C.
111 {d) (3).

Just so that I'm sure I understand you, could you
fell me where in the gtatute it sayvs that?

HR., KORWNIGSRERG: It would bs in this one because
that ons 1is amended. {Handing document)

THE WITIESS: {Perusing document) May T rsad (3)?
Tt =mays "The rovalty fees thus depogited shall, in accordance
with procedurss provided by clause (4), be distributed to
those among the following copyright whose claim that their

NEAL R. GROSS
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works were the subject of secondary transmission by cable
aystems during the relevant semiannual period”.

BY HMR. DUMCAW:

O And that's what your tastimony refaers to?

That's right.

b

O

Thank you. Wow, if T might invite your attention
to page 1 of your testimony, down towards the bottom, you say
"Contrary to RMT's «laim, T baliave that tha Tribunal should
distribute thea Cable Royalty Fund as closely as possible to

the way ASCAP and BMT would use theair normal weighting

e o T
sgyasrems .

You ara advocating, T would assume, using the ASCAP
system as opposed to the BHMI system, is that correct?
a Yell, T'm advocating the Survey of Performances
based on the four approaches that we put forward in our
direct case.
0 But you say hevre "using thair normal weighting

sayshtams", I assume vou watre ra&ferring to thse ASCAP syste

E

that it normally wuses for distribution purposes, not th

[0}

snrveys —-- noh the four surveys that were introduced in this
procaeding, is thar correct?
A Mo, that's nob corract. I'm relating one to the
othar. T'm contrasting it to the BMI Durational Survey.
That's not BMI's normal weighting distribution survey.
9 Well, when you say "using thelir normal weighting
NEAL R. GROSS
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systems", Just tall me what you are referring to, please.

A T'm talking aboui the normal way ASCAP and BMT
survey and distribute their royalties. In this case, we'res
applying it not bacause we don't normally survey and
distribute in the particular fashion that we're talking about
harea,

We have Jlookesd at various approaches and how we
think it would be helpful for the Tribunal to take the Survey
of Performancss and takse these approaches and come up with
numbers. and I don't wean showing ASCAP's sghare at betwsen
&7 and 72 percent.

0 When you =say, again, in the sawme sentence, ASCAP
using its normal weighting system, you'vre referring to the

ASCAP wuse of perfornmance credits, ars you not?

2 That's part of the ASCAP -—-
Q That would certainly bs part of the ASCAP -~
A -- the valuation that ASCAP uses and the valuation

that BHWT use=s,

0 A1l vight. And is it your testimony that in that
sentence, the way ASCAP and BMI would, using their normal
weighting systems, you'ra rsferring to ths ASCAP Distribution
Survey which vou conduct avery yvear as well as the four
surveys included in your direct case? Ts that what vyou're
saying?

A That's correct.

NEAL R. GROSS
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Q 211 right. And what conmparable for ASCAP would you

ba saying?

b

T'm sorry —— would yvou say that again, Charlie?

10

T'm gnrry -- for BMT. What is the comparable
ayastem for BMT that you would be refervring to?

4 Well, for BHWI, in their normal wmatter, they would

use their distribution survey which weights the performances,
but they didn't choose to do =so heare. They chose to
construct a mnew approach, and not to rely on their normal
approach. as T wunderstand it, they are using a durational
time machanism hersa.
0 So, by mnormal wasighting systems, at least as it
refers to ASCAP, you are referring to the annual ASCAP
Distribution Survey as well as the four survaysz prepared by
Dr. Boyle, is that correct?

A Thich is narit of the approach. That normal survey
ig part of the approaches that we've used in every one of
theses four methodologies, if wvoun will, that Dr. Boyle
testified about on direct.

9] Wow, MMs. HWessinger, vou don't normally, for
digtribution purposes, uss TLarson waights and Nielsen
waights, do you?

kS Mo, we don't normally do that.

0 And in distributing to your affiliates, you don't
normally use or refar to the kind of statistical studies that
NEAL R. GROSS
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Dr. Boyle presented in his four surveys prepared for this
proceading, do you?

A When you say —-- you'vre referring —-- well, why don't
vou tal1l ma what you are referrving to.

0 T'm vaferring to -- what are thes exhibit numbers-—-
in ASCaP's direct case, EBxhibits 6, 7, 10, 11 and 12, the
four survavs.

A The four surveys, okay.

Q You don't normally -- in distributing to vour
Aaffiliates, you don't use those surveys, do you?

A Mo, we don't normally wuse thoss surveys, but we
have hevra a subser. We're dealing with a subset of a local
television survey. Wa're dealing with very specific uses on
vary specific stations whieh are distant =signals that are
bzing picked up by cable systems. You've got a different
world here.

Ue've trying o be helpful to the Tribunal and show
what approaches would hs uszd, and could be used, by the
Tribunal.

0 But am T incorract in assuming that ASCAP's normal
weighting system is based on the annual surveys and the
performance credits, the welighting formulas and the
digtribution thatr vou make to your members, is that failr to
=2AY?

A Our normal -- as vou call it, normal wesighting
NEAL R. GROSS
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T

vystem where we value performances -- and different

n

performances get valuad differently.
Q But it's not normal, as T call it -- I'm using your

words —- using their normal weighting system?

A Right. That's frhe valuation of performances
diffevrantly. That's the bhasis for the ASCAP and BHI

distributrion to its membhers.

Q and unless T'm mistaken, that doesn't include the
four surveys that were prepared for this proceeding, doss it?

A It doesn't include Wislsen data and Larson data.

Q Thank von. Tnviting your attention to page 3, up
At rthea top of the page, you =say here the "Tvribunal is not
charaed with sgetting or adjusting the cable compulsory
1icensa rate. The rvate hess basen set, the fees have been
paid, and music's total share has been determined. Ho
Ticensing guestion is presented”.

And over on page 4, at the beginning of the second
full paragraph, you say "In this distribution procseding, thsa
Tribunal's task is to distribute the royalties already paid
hy cable oparators”,.

With reference to that guestion -- and this has
baeen touched on by Commissioner Agusro but, with the
Tribunal’'s permission, T wnuld 1likes to go into it in a little
mare detail,

Tn yonr view, what should the Tribunal consider in
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distributing the Royalty Fund in this proceeding?

Y T think the Tribunal should consider how the ASCAP
and BHT normally do distribute voyalties. and when they do
that, and you apply the various methodelogies that Dr. Boyle
has frestified to, it would determine that ASCAP should
recaive anywhera from 67 to 72 percent of the . money.

And then, as T said befors, if vou were to give a
R0-50 split hers, it would certainly underpay ASCAP's writers
and publishers and overcompensate BHMI's writer and publisher
affiliates.

0 Is that all that the Tribunal should consider, the
normal distribution formulas of the two organizations?

A As Dr. Boyle testified, theyv should think of the

methodologies that he has offered here as a way of doing it.

It's a combination of factors.

Q Anything else?
A Wo, T think that's basically it.
0 So, therefore, the Tribunal should not consider

market factors in an effort to simulate market valuation?

A Mot when you have hard data. Tf vou didn't have
hard data, T think yvou could speculate about the impact of
what Jlicense fees might be if you were dealing in a free
markebtplace and ASCAP and BHMI were out there negotiating for
a rate, but thig is not the case here.

0 And the Tribunal, accordingly, should not consider
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that the compulsory license was estahlished to compensate for
a perceivad deficiency in the unregulated markat?

-

A a2 conmpulsory license was, in

bt

act, established.
You are dealing with the reality herse. The reality here is
that there was a fee established, and people were obliged to
pay a certain amount of money, and there is now a sum oi
monay setting to be divided, to be distributed to writers and
piblishers whose works were, in fact, performad in 1987. Ve
are now in 1990,

0 and the Tribunal should not consider that in our
aconomic svstem, resources are wost fairly and efficiently
allocatad by a market system?

A ITn the world that we are dealing with here -- we

~
T

are not dealing in a free markzitplace —-- we ars dealing with

a sum of monsy that was arrived at and put into place by the

-

wi11l of the United Statess Govarnment,

Q Ry the will of the government?
A W11, Congress, if yvou will.
0 Congreass.
A Yes. T think of them as part of the government.
{(Laughter.)
CHATIRMAW ARGETSIMGER: And the President signed the
bill.
{L.aughter.)
BY MR . NUNCAIT:
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Q and it would follow, from what you've said, that

ha Tribunal should nob consider +that the vrates that cable

i

vstems pay under the compulsory license, is not a true
reflection of the direct marketplace value of the wusical
works in question?

A Wall, T think if this were a cable rate proceeding,
that wonld be an appropriate approach, but I think for better
or for worssa, rthere ig -- 3 rvata has besen established, and we
have got to deal now with the distriburion of the money.

Q My question ig, in your view, the Tribunal should

not consider the fact that the compulsory rate is not a true

T

raflection of the marketplace.

A T, frankly, don't know whether the rate is or is
not a trve raflaction of the marketplace. I mean, we could
debate whether it is or isn't and we could speculate on what
it should be, but T think we have %o deal with what we've
got, and what we've got is money to be distributed.

Q Is it fair to say that vour answer 1is the
compulsory rate may or may not be reflective of the

marketnlace?

A Tt may ot may not be, T don't know.

0

and the Tribunal should not consider, under vyour
view, the benefit of a particular type of distant signal
program to a given cable operator?

A Wall, T really think we're talking heres about
NEAL R. GROSS
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certain distant sgignals are more valuable %than others,
certainly, and that's part of the testimony that's been
prasented hera. And T think Dr. Boyle has testified to that
Tact, and if T'm wrong, he will certainly correct me. So, I

think yvou do have to make a distinction as to the wvalue of

dif:

b3}

arent signals, and you have to make distinctions as to
the king of performancés that occurred on those distant
signals, and you have to see what the uses were, and I think
if vou were talking about in a resal marketplace, vou would
have To value different performancaes differently, Just as

users do, 1in wmy experience, value different performances

m

differently.

here 1is a

oF

0 But vou're saying that because

compnlsory rate in effect, this Tribunal should not take any

e

of those factors into account?

-

A T think what the Tribunal's responsgibility here ig,

e
Ji

to distributa monsay. T think, you know, we can sengage in
an academic discussion, what I view as academic, as to
whether 1t is appropriate or whether it isn't appropriate,
whether it's enough, how it was avrrived at. That's not what
wa're daaling =ith here. We're dealing with distributing the
money.

Q Well, T'm non going to pass Judgment on whether
it's academic or not. IT'm trying teo £find out for rescord
purposas what, in your view, in ASCAP's view, the Tribunal is
NEAL R. GROSS
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entitled to or ought to consider, and so far you have given
your wvimw,

Should ithe Tribunal conszider the cable operators do
not. obtain distant signal programming on a program—-by-program
basis?

2 I, frankly, think it's dirvaelevant £or this
proceeding that we're now involved in.

Q Is it irrelevant that cable operators must take, or
do take, the distant signal for which they pay through tha
rcompiilsory license, as it is, or take it not at all?

4 That is what the —-- it's their choice whether they
taka it or not, as I understand it, and then certain events
ake over frowm there, and they have to pay a fee for the use
of the signals.

0 So, it's your position that absent a compulsory
Ticensa, thae cable marketplace that would exist is not
relavant. T=s that your position?

A Mo . T beg you pardon -- absent a compulsory

Ticanse?

10
.<:
0
n

3

Tf there was no compul=sory license, you would have
ro be -- if vou were licensing the ASCAP or BHNI repertory,

von would ceriainly have to consider what was happening in

=
"

marketplace, and one of the major considerations is, what
the use of the ASCAP music would be, the extent of it, the
NEAL R. GROSS
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kind of music. Thosa are factors that would be considered in
astablishing the rate.

0 Let's pursue that if we could, your proposition.
Tf there were not. a compulsory license —-—
A T think 4t's yvour proposition, Mr. Duncan.

=

Q 311 right, accept it as my proposition. If there
ware not a compulsory license, what factors would be taken
into account in a negotiation for an ASCAP license with a
cable operator, in yvour view?

A Well, T think vou would have to -- though, frankly,
T £ind this to be an academic discussion at this point -- you
would have to consider the uge that would be made by the
cable operator, of the ASCAP rapertory.

Q The vse that —-- gay that again?

A The cable operator would make of the ASCAP
repertory, as it appears on distant signal.

0 Ry wse fthat would be made -- what do you mean,

bevond whethear he showed the program or didn't show it?

o

The performance of the music, which occurs in the
course of transmitting the program.

0 In a negotiattion with a cable operator, absent a
license, would vou take into accoﬁnt the oparator's need Lo
hava tha ASCAP licanse —-- need in the sanse that in order to
have acaess to a fair representation of wusic, he would have
o hava the ASCAP license?

NEAL R. GROSS
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A Well, T +hink anyone who uses copyrighted music

must have the perwmission of the copyright owners, and they
either go to ASCAP or they go to our members, and a large
user would prefsr, in most case=m, to deal with ASCAP.

Q But my question is, in a free market negotiation,
absant the cowmpulsory license, would the cable operator’s
neaed to have an ASCAP license be something that would be
nagotiatad about -- whether you need this license?

A He would have to have, or she would have to have,
the parmigsion of the copyright ownar. ASCAP is representing
the ecopyright owners, its membars. So, it would deal with
ASCAP in ordar o obtain permission. In that sanse, they
would certainly need a license, ves.

Q and the same would be true, would it not, with
raspect to a BHI license?

-\ Tf they were performing nmusic in the BMI repertory,
they certainly would want the security because they can't--
in a free marvketplace, theyv couldn't go to the court and have
the court establish a rate. BMT could withhold their
rapertory unless they reached a deal.

Q In a nsgotiation with a cable operator, either in
your own gxpariance or what you have ssen or observed -- if
vou werae negotiating a lJicense, an ASCAP license, with a
cabla operator, absent the compulsory license, would you
negotiate about the ASCAP distribution system?

NEAL R. GROSS
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A T would negotiate about ASCAP's share of ths

erf

ormances of ithe music uvusged by the cable operator --

g

Q Wo, T didn't ask that.

d =

—~— and +that would be a vref

). -

lection of the ASCAP

-
A
A

survey, the ASCAP weighting of perforwances. Yes, it would

-

cevrtainly bha a relavant considaration.

Q Would you negotiate about different uses for theme,
and background, and feature music, with a cable operator?

A It depends. Sometimes. You wouldn't specifically
negotiata the individual items, but it would be a very large
anestion of what kind of music were they going to use. For
axampls=, 1if youn ware going to negotiate with Turner for YTBS,
T would +rhink the fact that much of the film music used by
Turner that's in tha ASCAP reperitory, would bs a very
important consideration certasinly for Turner.

0 Rut qguestion dis, 1in negotiating with our
hypothetical cable operator, would vou say so much of the
rata is allocable to rheme music, and so wuch to background
muaic, and so much to faature music?

A Mo. Almost never do you gelt into those specifics.

Q Would the degree of countrol that the cable operator
would get with respect to his distant signal in terms of what
programs were carried, would that be gomething that would be
a negotiable item?

A Mo, T don't think that's an issue, the fact is that

NEAL R. GROSS
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Fhey use a repertory or they don't use a repertory, whether
they initiata the perfovrmance or they pick it up f£rom another

-

source, the fact is that they are, in fact, performing, and
they are therefor using, and that's the fact of life, just as
vou have 1in the case of a radio station and you have
performances of a radio over speakers in a large supermarket.
The fact that there is one paerformance by the radio station
and performances in a supermarket, they are ftwo different
performances, and each has the responsibility for paying for

their own use.

0 In this hypothetical negotiation absent the

0

compulsory license, would you, as negotistor on hehalf o
ASCAP, look io ohher analogies?

A T would loonk to see what use is being made of th

m

han

ASCAP reperviory. That is what would be paramount here.

0 and how would you do that?
A From +imea +o time, you might -- actually, there
ign'tt -— no, T would pretty much stick with how they are

using itha repervtory.
0 Yould vou look to agreemenits with networks and

local television stations?

A 1o, T don't think T would. T don't see that as a
major Ffactor here. Tt's how each individual user or music
uga I8 -

0 And von disagree with Dr. Bovle on that point, T
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A T don't know what Dr. Bovle s=aid on that point,
frankly.

Q In vesponge to A guestion put back on page 655 of

B

Fhe transcript in this proceeding, the question put by

5

Chairman Argetsingar -~—- Lha guestion was "Dr. Boyle, let me
Fry o replicate what the markebplace would do, a difficult
mask, bnh aupposa " there wars no compulsory license. How
would vou go about licensing the cable gystem, a blanket
Ticensa?"

How, I'm skipping pages, over to page 657, and he
says, or at least the transcripht says —--

MR, FKORWNIGSBERG: Just a woment, Charlie, befors
vou continue. When you're skipping the pages, vou're also

skipping soma 1dintermadiate questions that Chairman

]

srgetsinger asked Dr. Royle.

2

BY MR, DUMCAM:

Q Well, let's go back to page 655, which is part of
th- [irst answer he gives. "Wall, we would Jlook to other
analogias, T'm sure, if we were dealing with just the distant
signal market"™,.

A little later -- and I am skipping, and if it's

relevant, T'11 read the whole thing.

®

MR. KOENIGSBERG: Well -- excuse me -- he says

1 3,

that, and he continues, Actnally, let me take a step back"

NEAL R. GROSS
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he says, "if that kind of ahangs took place”™, and then he
continues with a Ffurther =laboration. The record says what

T

it says. Obviously, it's a mathear of excerphting it for this
puvrpose, and it should be accurate.

BY MR. DUNCAJ:

9] Do vou have any rvecollecition of Dr. Boyle's
testimony that he would look at, in a negobiation under these
circvmstances —-—

A As T =aid, I don't have a vecollection of Dr.
Royle's testimony.

0 All right. Wow, we'wve talked about what the
Trihunal should consider in allocating the fund, and we've
talked about some of the things that would take place in a
negotiahion with a cable system absent the compulsory
Ticanse, and T'1]1 try to do this as briefly as T can.

What considerations do performing rights
organizations taks into account in distributing revenues to
its members and affiliates?

A Thay take into considevation the wvarious uses of
musiec 1in their repertory, and they value Jdifferent

parformances differently. We share that basic philosophy,

ASCAP and RHT does.

0 Anyrhing else?
A Wall, if you give ma spacifics, T wmight bs able to

Aanawe=r pLhat.
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0 211 right. Would yon agree that we established in
vour dirach testimony and cross-axamination, that in applying
the ASCAP weighting formulas, that some subjective Judgments
antar into assigning weights?

A In that differenit performances are valued
differently.

0 and would you noi agraa you'va alveady testified
Fhat din assigning weiaghts and in construchting the
distribution systam, intevnal business conglderations are

taken into account?

A To some extent, ves.

0 In fact, yvon so testified, d4id you not?

A Yes.

0 And would you not agraze that in determining the

distribution system, the weights are gsomehimes set to attract
new mambers?

A I don't ithink the weights are set particularly to
attract new mambers. We do have competitive considerations at
heart, but the thing you have to remember, ¥r. Duncan, about
the ASCAP distriburion approach is thakh we +ally ASCAP and
non—ASCAP, and thoss falliss are bhlind, Se, it isn't that

we're Tavoring ASCAP music in the ASCAP survey, as opposed to

non—38CAP music. Ti's all being tallied, so you can
estahlish what particular group of people who happen to be

ol

\SCAP mambers as opposad to those who ave nott ASCAP mewbers,
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would veceive under exactly the same rules. Tt disn't that
ance yonn'va appliad the rules, people are being trested

differently. They are all being treated the sawme.

0 Tn 1987, Ms., HWassinger, idsn't it a fach that your
weightina rules wera amendaed to double the aredit given to
theme mnsic, from 10 percent to 20 percent?

A There was an increase. T don't remember exactly
when,

Q And what that done, in part, to attract a certain
kind of writer, a certain kind of songwriter?

A Tt was done, 1in part, to value -- we looked at it

and said that it wasg important to keep some of our members as

well as ko attract others.

0 So, it's a guestion of member attraction or member
ratention, however you wish 4o put i%. aAnd isn't it also a

fact that in an earlier vear, with respect to the writers of
caviain gospal musiac, that vou tripled the rate paid for that
kind of song, for the purpose of attracting writers of that

-

kind of song?

A Well, that was a alightly different thing. That
was not the reason For thart. That was because it was very

-

difficult to survey that kind of wusic, much of it being
public dowmain related wmusiec and so on, and coming out of
anthems and differept things, that that credit was given to
those wrirars.
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Q Aand it's yvour testimony that it was not done to

Aattract membars?

b

T don't vemamber i1t being that, frankly; I don't
remember that at all.,

0 A1l right. and, of course, the ASCAP distribution
svatem is amended and adjusted from time to time, to satisfy

ASCAP's parcaption of what is fair and equitable distribution

among its menmbars?

I

But yvou ses, when vou get all fish, vou'res dealing
with the universe of performances, and we tally ASCAP and
non—ASCAP, and they are weighted uniformly, they are weighted
evan~handedly, and you can asceritain what a given group of
writers and publishers would get as opposed to another group.

ped

0 Dr. Wessinger, unless -~ forgive me -- HMs.
Messingar ——

(Timughter.)

Mo, T've been called Nv. Duncan and I've called you
Dx. Massingar.

Unless I'm misunderstanding you completely, we're
not talking abour ASCAP and non~ASCAP members. T'm asking
you a quastion abont ASCAP's distribution system to ins own
membhars .,

And my qnesiion to yvonn with vespect to distribution
to its own members s, is not the ASCAP formula, the ASCAP
system, the ASCAP weighting rules, amended and changed from

NEAL R. GROSS
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rime to time in order fto ensure Justice and fairn=sss awmong
ASCAP members?

A Ahsolntaly.

1D

Thank voir,
Hr. Chaivrman, T'm aboutt to go into A new area.
Wonld +this be an appropriate fime for a short reacass?

CHATRMAN ARGETSIVNGER: Yes, we'll take & five~-
minute recass.

(Whareupon, a short vecess was taken.)

CHATRHAIT ARGETSTIIGER: ¥Mr. Duncan, do vou wish to
procaad?

MR, DUMCAM: Thank you, HMHr., Chairman.

RY HMR. NUNCAII:

0 Mg, Hassinger, on nags 4 of your testimony
first full paragraph, vou say "Ths ASCAP =system, afrter all,
talliws and weights a1l performances, ASCAP and non-aSCiP
alike". Ta thevre any way that the Tribunal conld verify that
statament?

A Uell, T think the answsr 1s, yvou have to taks a
Took at the entire ASCAP and BMI system, bub this is what has
bean taking place for umpteen vaears and this is what has been
usad in our distribution of royalities to our mambers,.

0 T'm mot talking about the BMI system, T'm talking
ahout tha ASCAP systam. You say that tha ASCAP system
tallies and weights all performances, ASCAP and non—-ASCAP
NEAL R. GROSS
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alike. Wy queation is, can that be verifisd?

A Wall, let me shed some light on that, HMr. Duncan.
ASCAP tallies a1l parformances -- features, themes -- any
kind nf parformance, both ASCAP and non—-ASCAP. There was a
time when ASCa2P did not tally durational performances of
music that was not in the ASCAP repertory, which never had a
higrory of feature performances ov any other performances.

So, simple background music -- T uss the word
"simple" in fthat sense, not that dit's simplistic -- butr
simple backgrovund music which was nob in the ASCAP rapeviory
prior to 1280, we did not tally.

0 Reyond your testimony, which T'm not challenging
hacause vou're giving it —— T'm asking a derivative queastion.
Is theve any way that the Tribunal could verify the fact that
ASCAP, in fact, tallies and weights all performances?

A Hell, theay could coms up and observe how wa do
things bhut, short of that, T think it would bhe difficult.
0 A1l right. Thank you.

COMHTISSTONER AGUERO: We have to ohgerve in what
wAy? You mean wa hava to go up to ASCAP's office and
obssrva?

THE UTTHESS: U211, wyou could, if yon =anted to bs
100 percent certsin that we do what we say we do.
CHATRMAW ARGRETSTIGER: Rut it is your testimony
that you do thig?
NEAL R. GROSS
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THE WITHMESS: Yes. we do do it, with the slight
variation that T've sald whare we didn't, for a periocd of
time, tally certain background music, non-member music.

CHATRMANW ARGRETSTMGER: Thank vou.

COMMISSTOIRER AGURRO: On ~his page, page number 4,
yon said "T wonld urags the Tribunal to raly on our system”,
bt we don't know the systenm you have,

THR WITHNESS: But if T way suggest, I think you do
know. There has been much testimony about our system, and
the syatem is the one that is used by ASCAP, and it certainly
ig nged -- a similar system ig usged by BHI -- to distribute
billions of dollars, not only to ASCAP's members but to
foreign societies. So, vou have a wmechanism in place which
values performances, T think that is the thing you have to
congider.,

T think to =say that evaryons ias perfech and never
makes A mistake -- T wouldn't sugasst that, but fthis is the
way billions of dollars have been distributed.

CHAZTRMAW ARGETSINGER: Well, how do we know that
BHMT uses a similar system?

THE WITHNESS: Well, vou have BHT's exhibit which 1is
their payment schedule.

COMMTSSTONER AGUERERO: This is the ASCAP Exhibit 24
that vou refarred ro?

THE WITNESS: That's covrect. You see that they do

MNEAL R. GROSS
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valua pevrformances in differant fashion, Just as ASCAP walues
parformances in diffarent fashion. Tt's a basic structucs
that's similar. Thaere are differsncss betwaen the two but,
Aas T said bafore, the ASCAP system offers the opportunity of
tallying ASCAP and non-ASCAP music, so you can take the
universs and see the ralative pevrformance sharse of ASCAP and
non—-ASCAP music.

CHATRMAN ARGRTSTMGRER: Ts this Exhibit 24-X, 1is
that the document we should look o, to determine what the
BRHMT system is?

THRE WTTHNRSS: Yell, T think it purporits to be the
BMT system, Tt dnes say that they add payments qguarterly, as
they ses thay naed o, and T think it wonld bes a gquastion to
ask a RBRMT withess but, as T undergstand 1it, that 18 their
basic payment document.

BY MR. DUVWNCAN:

Q You =may in the sams lins that ASCAP's, after all,
tallies and weights all performances, ASCAP and non-ASCAP
alike. Hay I assume from that that yvou weight BMT
parformancas?

A Yes, wa do.

Q And what considevrations do wvou take into account
when vou weightt RMT performances?

A Wz don't take any considerations into account in
that it is a blind application of the rules to the music that

MNEAL R. GROSS
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comes in., and thera is no distination made.
As T said, cevtainly, since 1980 forward, there's

been no distinction made as to non-member music even when it

comes to Jjust the simple background music, but all

performancas arve treated alike by the ASCAP system.

g] So, if T wndesrstand vou then, yvou weight non-2SCAP,

—

BHT mnsin, if yvou will, by the ASCAP weiaghting system?

A That's corract.

0 And that wonld idincluds the history of past
performances of ASCAP music, as reguired by your weighting

formula?

A Yas, that's correct.

0

znd how long have you been keeping past perfovrmance

history on RBRMT songs?

2 Since time immemorial.
Q Ta11, whan was that?

(Thauaghter,)

MR. FKOBRMTGSBERG: My, Chairman, axcuss ma for a
momant., T think Mr. Duncan asked HMg. Wessinger if weighted

it basad on the history of pastt narfocrmances of ASCAP music,

1 =

and then von Just said the history of past performances of
BHMT wusic. T assume the first question -- that's what you
said, Charlie.
HR. NDUMCAW: T said -~ T think T s»aid what T meant
to say —-— namely, vou waight ASCAP musice according ko the BHT
NEAL R. GROSS
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system —— T mean, according to ASCAP —-- let me start again.

You weight BMT music, non-ASCAP music, in
accordance with the ASCAP sys=stem.

MR, KOEWTGSBERG: Tt was the next dguestion asftevc
that then.

THE WITNESS: All performances are tallised and
waightad, without regard to whather they are ASCAP or non-
ASCAP. Only tha paymant, when you gst to pay them do you
make a distinction as to whether it's ASCAP-represented music
or non—-aSCAP music.

CHATRMAN ARGETSTINGER: But they ars waighted
according to the ASCAP formula?

THR UTTMESS: Yes, because we'rs dealing with —-

D

RY WR. MNICAT:
0 Tn ordar to waicht non—-ASCAP music, you would nesd
o have some performance history of non-ASCAP music, would
you not?
A That's correct.
0 Aand it was this guestion -~
MR. RORHUTGSRRRG: Vas. You didn't say it that way,
but that'a the way T
BY MR. DUNCAW:
0 My queastion is, how long have vyou besen keeping
perfarmance history information on non—-ASCAP music?
A Az far az T know, c¢ertainly since we've had
NEAT, R, GROSS
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computers, in the early 'H0s-'60s, if not earlisr, that we
were tallying performances.
9] The parformance history is an interesting part of

your systam., Could youn be mors specific as to when you began

to keesp records as to the prior performances of non—-ASCAP
music?

A T can'f rvaally bs more speascific. T would say it
wag really almost Ffrow the baginning, from the wvery

baginning, we atartad to kasp talliss of performancss of non-
ASCAP music.

O Fxcuse m -— from the beginning of what, Ws.

e

Hessingser? T'w just asking -—-

A Yes. T wish T could tell you. T would say we
started to pay publishers and foreign socecieties in the '30s,
and BHI wasn't formed until '39-'40. I would think, really,
we sharted vo pick up Iin our survey, non-ASCAP music from the
word "go'.

0 Would it be vour testimony that vyou kept

-5

o}

grformance history on RMT music from the time BHMI was
Formed?
A Yes, i

7 L

it appzarad in th= ASCAP survey, T

certainly would. That's the best T understand it. Subject

to correction, that's what I understand. Tt was before ny
rime,

The pasi

¥

e}

parformance history of all this music, I

NEAL R. GROSS
1323 Rhode Tsland Avenue, M.W.
{202)Y234~-4433 Washington, D.C. 20005 {202)232-6600
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ppears in vour computer somewhers, is that right?

A Rasically, it doass appear in the computer.
0 HMay T invitce your attantion, nlease, to page 7 of
yoirr tastimony, tha Ffirst €oll parvagraph. You testify 1in

regotiations, musiec users differentiate in the values of the

ASCAP and BMT repertoriss and in thse amounts they pay for

licenses.

Ts that your hestimony?
Yes,
iz, Wessinger, T would 1like to read to you

and answers put by Chairman Argetsinger and answers

hy Dr., Boyls back on December 15th, the =sarlier phase of

"0 T =suppose cabls sysitems would say, 'Look, we

o4

really don't hava any control, not like brosdcasters.

1

e don't know what's coming our way. We don’'t know

- ’

whether wa're going to have a Jot of BMI music or

whether ws

just

faa?

1 . . 1

re going to havae a lot of ASCAP music. He

don't know. How would vou go about setting a Tair
A You know, T'm not sure that --
"0 T assume you're probably going to tell ma just

in vour study, ithis would dovetail nicely with your

"A I'm not suras broadcastsrs always know 1in

advanace, or have trhat much contrel, in nusic, either

NEAL R. GROSS
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when they buy syndicated program packages or when they
buy packages that were previously produced and wun for
the networks. That's one of the beauties of the blanket
Ticensa, is that when vou are able to reach agceaments
with television stations, local television stations, or
cable systems., They have the right to use any music, as
many times as they want, for a fee that we hopefully
have agread upon as being wveasonable. S0, whether a
program has a lot of ASCAF music, littie ASCAP wmusic,

.i 1

i

n't going to ba a big concern for them,. They are

ruemoved from whatever copyrighit liabilities they have,
o

They have paid the {fee for the right to access, the

right to broadcast any and all works in the repertory as

m

mich as they want.”
Tf vou would like to take a minute to read that
hecauss my simple quastion is, do you agree or disagree with

that., {Handing document)

A {Perusing document) Yes.
0 Do you agree or disagree with that?
A Well, T'd agres with Dr. Boyle's statement. I

think T would awplify 4t and say thatt T think when vyou are

negotiating with a nser, they do take into consideration what

rtheivr prior usse of music has besen, what ithey do need. The

beauty of a blanket license is that it gives total access,

but I think when you sit down to naegotiate with a past track
NEAL R. GROSS
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record, there cevrtainly is a guestion of what kind of wmusic

o)

is being uvsad and how much of it is a factor.

0 On the second page, HMs. Massinger, and going back
to the bottom of page 6 and the top of paage 7, vou say that a
Ticaense for both repertories is egually indispensable,
anoting Marvin Berenson.

You go on to say, "Basad on my experisnce in
negotiations with all wmajor user industries over more than a
decads, and my knowledge of the license fees negotiated by
ASCAEP and RHMT, I can say +that BMI's e¢laim wmay be a
dascription of BMI's nagotiaftting posture, but it is not a
desaription o

the reality of the licenging marketplace".

in

I invite vour atitention to our Bxhibit 23, which is
the so-called Dollinger opinion. If you don't have a copy of
that,, may T give it to von?

HR. FKOERIUTGSRERG: Mr. Chatirman, T think T have an
objection at this point, to the refersnce to BMI's Exhibit
23. That exhibit is not vet in the record beacause BMI has
not vet przssented its vebuttal case.

If Mr. Duncan wants to cross—examine Ms. HMessinger
on that decision, that certainly is his right, but it is just
the characrterization of the decis{on. Why don't we simply
rafur to the decision as such, withouit chavacterizing it as a
PHMT exhibit.

MR. DUNCAN: That's a falr observation.

NEAL R. GROSS

1323 Rhode Tsland Avenue, W.W.
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BY ®R. DUNCAN:
0 T will show vou a document under a tab which is

numberad 23, and it's several pages long, and T will ask you
if vou can identify that rather lenghhy document.
2 Tr's 72 paqgas, of ssvaral pages long. Yes, I can

identify i+,

-

-

Q and would von Just vary briefly tell ths Tribunal
what it 1s.

Tt appear o be what is called the Redacted

¥
7

Hemorandum and Ordsr in the applicatrion of Showtime and MHovie
Channes1 for a ligesnsing order. Th's a pay cable opsration.
0 and that was tha proceading before the so-called

rate court, was it not -—- ASCAP rate court?

A Yes.

®
Q,
®
~
o
—

0 And Dollinger is who? He's a nmagistrate, a £

magigtrate in the Southearn District of Hew York?

A Ves.,
0 T'd like to read just a short guestion from that,
nlease.
A Is there a copy around that I could £ollow along
with?
MR . FORITGSBERG: Yeas. {Handing documenti)
BY MMR. NDINCAN:
0 On page 44, Ws. Hessinger, T'd like fto resad the

i

Tl
-
/3]
T

paragraph, first full sentence, starting at line 2.

NEAL R. GROSS
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"Since a reasoned wvaluation of the ASCAP and BMI licenses
suggests that their wvalue to thes cable company doss not
greatly differ, as we nohted, borh are plainly necessary for
the curr=nt operations of the cabls program supplisvs. It is
raasonable fo infer that the rarios reflecting a nearly one-

on—-on= ralakionship bwitwaan ASCAP and BHT are batte

~

indicators of aguivalent bargaining leverage betwasn licensor
and licasnsese, and that the vight cited by ASCAP" -- well, I
don't n=sed to read that sentence.

Wow, 1if you would drop down to the footnote, the

last sentence in the footnote. "In any event, for our
purposss, 1t naad only ba observaed that the difference in
feas has noh been shown on the present racord, to reflect any
meaningful aconomic distinchtion between the two licenses, or
any difference in the license fees evaluation of the bensfits
of thogse licenses.”

No vou agres or disagres with thosea conclusions by

Magistrate Nollingear?

A T disagresa. That decision is on appeal.
0 If it were affirmed, that wonldn't make vou agree

with it, would it?
(Laughter.)
A Thers is a suprame couri.
(Langhter.)
Tt wouldn't be the Ffirst +ims that decisions have
NBAL R. GROSS
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bean Toszt in a diacrict court hy ASCAP and BHT, and —--
0 That wasn'ih wy quesiion, You said you didn't agrese

with it becauvse it was on appeal, and I asked --

CHAIRMAN ARGETSTINGER: I thought the parties always

agread with decisions of couris and Tribunals,
{Laughtear.)
RY MR, DUWCATI:

0 Tf vou would go to page 9 of your testimony,

-~

first

full paragraph. VYou refer to ASCAP Exhibits 17-¥X and 18-X,

the facts as shown by thosa exhibiitcs avre thant BMIT and the

I}

Tocal telavision broadeasiters made a package deal, and you

~reatifiad on direact examinairion ar some length, about th

called —— what you've characierizzd as a packages deal.

2 S0~

Just for the rvecord, yvou were noit a party to those

nagotiations, were you?

A o, T was not.,

0 And T would assume ihat yvou have no p=rsonal
knowledoe of what took place in those negotiations.

A T was noi preasant.

Q Do yvou hava any narsaonal knowledge of what took
place in thosa negotiations?

2 Just what T've read and heard.

0 So, theraftore, you don't know of yvour own psersonal
kriowledge, what Lf£he varions factors thar went into thes

sattlerment ars, do you?

MNEAL: R. GROSS
1323 Rhode Tsland Avenus, N.W.
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1 2 Just what T've teastified tro, T don't have any
i 2 personal knowledge other than what I've read and what I've
) 3 haeard.
4 0 So, you don’'t know of your own personal knowledge,
5 whether or not it was clear, as yon'‘ve testified -- this is
1) further down on your nags 9 --— you don't know of ¥your oOwWn
7 personal knowledge, that BRHT receivaed a higher license fes
] than it would have vrecsivad had it not dismissed the
g antitrust suiiv and agreed to sesek a modification of its
10 consent decrsse? You don't know that, do you?
11 A I think it's a very re«asonable inference from all
12 Fhat T have read, including the agreemant worked out betwsen
13 -=
‘——C] 14 0 But yvowuw don't know that, do you?
15 A Well, T know what T read, and I think it's a fair
16 assumption.
17 Q Is it possible that one of the things that BMI gave
18 un was a hiagher fee than the one that it neqgoniated?
19 A T find thai hard to belisve.
20 0 My quastion was, is that a possibility?
270 A Mr. Duncan, anything is possible.
22 Q and since vou don'ft know, that could very well have
23 bren the case, wmight it not have?
24 A Tt strains reason.
i 25 Q) T strains whose raason?
NEAL R. GROSS
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A 4 reasonanle person's reason.

0 Or does it sitrain yvour reason?

& Mine as a reasonable person, certainly.

0 And vou mentionad seaking a rate courit similar to

the one ASCAP has in your hrestimony, do you remamber that?

A Yes, T do.

4] ITs the ASCAP rate court advantageous to ASCAP?

2 T don't think it's advantageous ©o ASCAP in that
sansa, Ti's a very complicated mechanisnm. T think what it

does do is, it gives comforit to a user because they have the
opportunity of having an outside body determine -- a court

det=rming a vreasonable fee if they disagres with ASCAP.

0 Wouldn't it give the same comfort to ASCAP?
A Tt is what it is. Ti's part of the way we live.
0 Wall, pot another way, 1if you can’'t come to a

1

Ticense agreement under the provisions of the decree and the

p

ordar, you always have the option of going to the vrate court

fo have your fee set, do you not?

A We have the opportunity of asking that the court
=et a feea.
0 So that ds, in a sensa, a bargaining chip that you

have 1in vour negotiating sessions, is it not?
A Tt's a rather limited bargasining chip. I wouldn't
call it a bargaining chip.
0 What wonld you call if?
NEAL R. GROSS
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A T'd just smy it is part of our procedure that if we

4,

want to be sure that —- well, lei me put it another way. We
cannot withhold our repertory from any user. We must give
rotAal Access to our raperitory. Theve's nothing we can do to
prevent somebody from using it. We can't go into court and
get. an injunction against tham. Thay have an absolute right
ra wse it, ~and they have that right until fees are

determinad, 2ither as an intarim matter or as a final matter.

0 Rut ithe fack dis, if yon cannob arrive voluntarily
att a licensa fas, at least those than are coverad, yvou can

always go to court and ask the court to set a fes?

A We can certainly ask the court to set a fee, and
the wvser can ask the court to set the fese.

0 Right.. And it's yvour hestimony that that's neither
advantageous nor disadvantageous Lo ASCAP?

A T think there are pros and cons to having that kind
of svstem, but it is one that our consent decres,
and that's whai it is.

HR. DUIICANIT: Your indulgence, please?

{OFf the racovrd)

-

BY BHR. DIIWCAIT:

0 Well, onea of the things that the rate court doss
ig, it permits you to get a higher fee on an interim basis,
does it not?

A Yhat do you wmgan by Aa higher fee on an interim

NEAL R. GROSS
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0 ¥ell, to get a fas seh by the court on an interim
hesis.,

2o . )

qives that opportunity because, after all,

i)
-
B
N
't
-

thay have the absolute right to use the repertory, so they
should pay for it.

Q If a rate court were established for BMI, as vyou
alluded in your iresitimony, would not the same pros and cons
Apn1y?

A That would be up to BWT. T would assume that the
same pros and cons would apply.

0 WMow, if you would go to page 11 of vour testimony,
the middle of the second Full paraagraph. BHI raided the
ASCAP membesrzship and trisd Lo induce some publisher membars
ro Ticense their works throungh BMT.

Tan't it a historical fach, Hs. Massinger, that in
rthe view of sowme prople, ASCAP had membership practices which
were considared restrictive —-— I'm talking the early days now

-—- and that people who would like to get dinto ASCAP had

difficult doing s0? Ts that not an historical fact?

T

A The Ffact 1is thakt prior to 1941, ASCAP had a

raguivement ithat you had %o have five resgularly published

works 1in order tro become a wmember. Tt was a wmuch more
"professional” organization. That was prior to '41. In ‘41,

outr consenit decres required that we take anyvone who had at

WEAL R. GROSS
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least ona work published.

0 That was one of several membership requirements,
was ih not?

A T don't remawber anymore than that.

o} Nidn't the work have to bes in vogue?

A Vogus means just a work regularly published, MNr.

Duncan. Theres's nothing exotic about the word "vogue'.

0 Would it be falr to conclude that given the various
gqualificarions for ASCAP membearship, that ithe ASCAP Board
could preifity well debermine who was and was not a member?

A To the extent that it could determine whether a
person had five wovks rwegularly published or not, they made
the determination as to the meeting of those gqualifications.
T suppose you could say that, like any other organization.

0 Would you disagree with the proposition that the
ASCAP organization, through its Board, could admit or kaap
outr. whoevar it wanted ro?

A That's a long time ago, and I must say, I don't
know. I suppose that a recourse someons would have would be
to bring a lawsuit against ASCAP in thoss days. T don't know
whethar anyone did or not, frankly.

MR. DUNMCAN: Counld T have this marked for
identification as BMI Cross—-Examination Rebuittal Exhibit XR-
1. please?

HR. KOEBEMIGSBERG: Could we go off the record for a

NEAL R. GROSS
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second?

CHATRMAY ARGRETSINGER: Yas.

{(Digcussion off the record.)

{Whaveupon, the document was
marked fFfor identification =&s
BExhibit Mo, BMI XR-1)

MR. ROBMIGSBERG: Refore this isg accepted into
evidence, Wr. Chairman, first of all, it is not a complete
copy of whatever it is. Secondly, there is no knowledge of
who this parson is, what this document is, any endorssment
that thig documanit might have. T would object to its
introduction on those basas.

MR. DUNCAIT: Mr. Chairman, T haven't vet tried to
authenticate it.

MR. KORMTGSBRERG: Well, T would objiesct on the basis
that it is not complete.

MR. DNUINCAN: Well, +Hinsofar as completanass 1is
concernad, the Tribunal's own rules provide if vou only seek
fo put in part of a document, vou only can put in the part
that you're going to have marked as evidenca. You don't have
to put in the whole document.

If Hr. TKRoenigsberg would 1like us to submit the
whole documant, we'd bes more than glad to do that.

HR. KOFRIITGSRERG: T'd like to see a copy of the
whole document.

NEAL R. GROSS
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MR. DUNCAN: ({Handing document)
BY MR. DUMCAWM:
0 Ms. Messinger, I'd 1like to show vou for
informational purposes, the entire book from which that
chapter is takan. T would ask yon if you've sgver seen that

work hefore?

A Mo, T have not.

0 You never have. Have you a&var haard of John Ryan?

A Ho, T have not.

0 Avre vyou aware that that documanit or +that book
ewiats?

A 211, T sage it in my hand, so it does exist.

(Laughter.)

o] Mo, my guestion is a serious gquestion. Are you
aware, whether vou've seen it or not, that there is a work by
that title, which you may not have szen or wvead -—- had you
aver haard it discussed, let me put it that wayv.

Ho, T have not.

I

MR. DUNCAM: MMay T ask Mr. Koenigsberg if he would
object to the receipt of this document in evidence?

MR. RKOENTGSBERG: Yeg, T wonld. T don't know who

Mr. Ryan 18, T c¢can't crossg—-axamine him, T haven't aven
examined the whole document. T would objsct o the rsecsipt

-

of the documant in evidences.
MR . DUMNMCAM: Then T assume that Mr. TKoenigsberg
NEAL R. GROSS
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1 wonld not object to wmy reading a shorit passage from the
i 2 document. because that is congistant =with what was done when
3 he tried to introduce a book with Dr. Black,. I mades a
4 similar objection, and he was able to read from it even
5 thongh not introduce the documant into avidances.
A MR. KOEBWTGSBERG: As T racall, T read something to
7 Nr. Black and asked him if he agresad or disagrsed --
a MR . DIMCAW: That's exacitly what T would propose to
9 do.
10 MR. KOENIGSBERG: -— and that I would have no
31 objection to.
12 MR, DUMCAM: Thank you.
13 RY WR. DUMCAN:
i !!} 14 0 I'd like to read two paragraphs -- Jjust for
15 identification purposes, it's a document entitled The
16 Production of Cultnrs in the Music TIndustry, subtitle The
17 ASCAP~-RWMT Controversy. The author is John Ryan. The
18 conyright pags shows it was copyvrighted din 1985, by the
19 Tmiversity Prass of America, Inc.
20 MR. XKOEMNIGSBERG: Mr. Chairman, you will rescall--
21 Mr. Duncan has alluded to my cross-—-examination of Dr. Black.
22 Yon will racall, on my cross—sxamination of Dr. Black, I
23 didn't make any attempt because it would have bsan wrong. to
24 attest o who or what or whers the document was. I simply
25 read the eaxcerpt and asked 1f he agreed or disagreed, and
NEAL R. GROSS
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that dis what T'm not ohjecting to hare, but T will object o
anything furthar than that.

MR. DUNCAN: T will accept that. T was only doing
it for ddentification purposes, as, indeed, Mr. Koenigsberg
did becanse he identified the author of that work as being a
profassor --—

CHATRMAN ARGETSTIWNGER: So, vou're not attempting to
offer this into evidence at this time?

MR. DUNCAN: T would assume that the Tribunal would
gustain Wr. Koenigsberg's objection. T will offer it and
forget —-- to get it on the racord, ves.

MR. KORWTGSBERG: Aand T will objsct on the sams
grounds thaf Mr. Duncan objected to my introduction of that
hook with Dr. Black.

CHATRMAIT ARGETSTINGER: The objection is sustained.

BY HR. DUTNCAI:

0 I'd like fto read two paragraphs fto you, Ms.
Megsingear. Thaey appear on what dis their page 53. It is
really the f€irst page of text, the second and third
paragraphs on that page, and T'l1l ask you before T read it,
once you've heard it, would vou agree or disagree.

“"For mwuch of its existence prior to the consent
decres of 1941, publisher membership in the Society was
bhasad on the firm having '...regulsrly engaged for a
perciod of not less than one y&ar in the music publishing
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business' (ASCAP Articles of Asscciation, Article TIT:2,
emphasis ming).

"The 3Articles further stipulated that any composer
who '...regularly practices the profession of writing
music and/or texts of musical works and who shall have
had not less +than five works of his  cowmposition or
writing regularly published' is e&ligible for membership
(ASCAP Articles of Association, article TII:?2, emphasis
mine) . The phrase 'regularly published’', while not
explicitly defined, appears to have wmeant in practice
'published by an ASCAP member'. Membership applicants
also needed the sponsorship of at least two members of
the board, and neaded the approval of the membership
committee before gaining entrance into the Society."

Would yvou agres or disagree with that paragraph?

A T would agree with the guoted language from ASCAP's
official documents,
Q a1l right, let's continue.

"From the way thesa rules were formulated, it is
alear that the Society allowed itself considerable
flaxibility veagarding mambership. Tndeed, thers was an
even Jlesgs Fformalized, but no less important, criterion
for membership. A term which continually appears in
ASRCAP correspondence is ‘wvogue', Tt was apparently not

=T

sufficient that a publishery ba in business for 'at least

NEAL R. GROSS
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one year', or that a write have att least Ffive
regularly publi=shed works'. Tt appears that the works
had to be 'in vogue' or, in other words, sufficiently
popular Lo bring income to ithe Society. This of course
again meant that the Society virtually had complete
freedom 1in deciding on wewmbership. At the sams tTime,
membarship in the Society was critical for medla access,
publicity and performance-rights income."

Would you agres with that?

A Ua1l, T don't know, frankly, what the expression
"vogue" meant. T would c¢ertainly agree that it had -- there
were no rvestrainits on ASCAP fTor the first 27 vears of its
ewistance in admibfbing members.

0 Over on the next page, ons mors very short, two-—
sentenae paragraph.

"Uhat hope indesd? ASCAP had the power to
influence the economic fate of countless composers and
publishers. With membership wvirtually indispensable,
ASCAP had become a powerful gatekeeper within the
industry."

Would vou agras or disagree with that?

A That's & conclusion that the writer draws. T think
tha fTact that for the last 49 years of its existencs, ASCAP
has to taks anvone into membership who has had one regularly
publishad work, has been a very good improvement for thea
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mugic industry.

Q T'm noit asking you that guastion, Ms. Messingar.
T'm going back to your testimony that BHT raided ASCAP's
members, and I assume wa're talking about in the early aays
of the formation of BMI.

A Well, they did. In ordevx to gat successiul
publishers and bringing their catalog over, they did.

Q Did BHT raid ASCAP For writers of rhythm and blues
miusic?

A For the firsit ten years of BMI's existence, they
took no writer affiliates. They had no writers. They paid

no writars.

0 T didn't ask you that. T asked you did BMI -- all
right. Did it raid ASCAP for anyone connected with the

writing or publication of whythm and blues?
2 T have no idea, frankly. T think they would have
loved to have had people like Geowrge Gershwin and W.C. Handy

and others who were ASCAP members.

0 Did Georga Gershwin writs rhythm and blues?
A T would say that Gsorags Gershwin did write sowe

rhythm and bluas, yes.
MR. FRORITIGSBERG: Mr. Chairman, as long as MWr.
Duncan is pausing in his examination, perhaps one of his

collesagues could collect *this exhibit which bhas not been

)

acceptad.
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HMR. DIUNMCAW: I'd like to make an offer of proof.
Since it was not accepted into evidence, I would like to

offer to prowve rhrough +this sxhihit that ASCAP had

-

rastrictive membership prachices in rhe sarly years; that one

= LY

of the reasons that BMI was formed was bacause of ASCAP

t

n

restrictive membership practices; that writers of rhythm and
blues music which, in those days, msant black or soul music,
were not welcome 1into ASCAP, and T would further like to
prova thav by the same token hillbilly music, as it was then
callad -- T assume it would now bas called country nusic, is
that correct? —-- was also not welcomed into ASCAP.

And, therafora, ithe statement that Hs. Hessinger
made, that BMT raided ASCAP, could not possibly be true, and

-

T maks rthat offer of proof Formally.

&

MR. KOEMNTGSRERG: HMr. Chairman, WMMr. nNuncan is

o= = -

entitled to make an offer of proof about an exhibit that has

not been admirted. Thak doassn't mean that what he is savin
- g

is true, It doesn't maan that it's part of the record. He
is simply preserving a point for appeal, and so be it.

MR . DUMCAN: That iz correct, and I think it is

alao unn=cessary wndar the Tribunal's rules, to recall the

~h

document. T think +the Tribunal takas it as the offasr o
proof.
MR. TKORNTGSBERG: Perhaps the Tribunal's General
Counsel can enlightan me on that.
NEAL R. GROSS
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MR. CASSLER: Mr. Duncan 3is correct. The exhibit
is kept by the Tribunal. It accompaniess the record, but it
dozsn't becoma a8 part of the record.

HMR . DUMCAN: Could T have your indulgencs, please,
Mr. Chairman, off the record?

CHATRMANT ARGETSIMNGER: We'll t+take a two-minute
break.

{i7Tharaupon, a shori recess was taksen.)

MR . DIHCAN: Mr. Chairman, T just have a few more

giestions, and T rhink we can probably finish up in time for

by

lunch.
BY MR. DUMCAN:
Q Still on page 11, lMs. Hessinger, the paragraph
before your "“B". You say BMI —-- again, we're talking, I

believe, of the =aarlisr years -- BMI had no affiliated
writers. A1l vroyvalties weve paid to publishers. I think you

s0 stated in response to an sarlier guestion.

A Yes, T d4id.

0 Ts that statement entirsly true?

A T balisve it to be true, ves.

Q No you know whether or not, in the contracts that

BMT exscutred 1in those days with publishers -- do vou know
whather or not those conitracts contained a clause reguiring
payment, or calling for payment by the publisher to the
writer of the song in guastion?

NEAL R. GROSS
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A Well, that may be, but BMI paid the publishers.
That the contractual relationship was of requiring publishers

o do, T don't know.

0

You don't deny that there was such a provision in
tha RHT conirach?
A T don't deny it, T don't know. T assume if you say

it is, 1t was.

0 On page 13, you attach an Exhibit 40-R which
relates to payments for foreign repertories in 1987. I'g

Just 1ika, again, o ask you an historical guestion or two.

Tn earlier years —-- in fact, T might say, priocr to
the presant ftime, did not ASCAP contracts with foreign
societies raguire that ASCAP automatically be the
represaentative in the United States, unless the publisher or
the writer spacifically —-- unless the publisher, T should say

~— specifically asked that a BMI subpublisher be appointed?

2 That's corract,

10

And it is within that context that a lot of foreign
music "automatically" ended up in the ASCAP repertory, is
that not correct?

A T don't know what you mean by automatically, but
that is the requirement of contract that music is in the
ASCAP rapertory unless it specifically is excluded.

o] Tf vou know, is that practice changing now?

A T don'ft think the amount of repertory 4is changed.
NEAL R. GROSS
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No, T don‘t know that that practice is changead.

0 You don't know 1t?
A Ho.
0 e, Messinger, vou testifisd in vyour direct

teshimony, specifically when you were talking about the local
TV licenass vategs and what vou calied the package deal that
BMT had entered into, you referred to the fach that BMI was
ownaed by broadcasters, is that correct?

& T guess T did. 7T don't remember, frankly. You're
talking right this morning?

Q Yes.

A T think T was asked a dquestion, or something was

asked —-- the answer is yes. TLet's assume the answer is yes.

9] Are any writers or any broadcasters on the ASCAP
Board?

A WNo.

0 Are any writsers and publishers on the ASCAP Board?

A They are all writers and publishers.

0 Ts any reprasentative of arner Brothsrs on the

ASCAP Board?

A Thare is the Warner Brothers Publishing Conpany on
the ASCAP Roard, yes.

Q Doass Warner Rrothers own part of Time Magazine?

A Yag, it does. The parent company does.

0 and does Time UWagazine own HBO?

NEAL R. GROSS
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A T believe they do own part of HBO.

Q Do they own part of Black Entartainment Hetwork?

A If you say so. T just don't remember.

Q And do they not also own many cabls operations?

2 T bheliave they da. Thes parent company doas,.

Q And do vyou have a representative of WMCA on your
Roard?

A The publishing company of MCA, ves.

Q And doess HMCA own USA Network?

A Tt's a part-owner, T believe. The parent company
is.

0 And that's ona of thas largest basic cable

programmers in tha country, isg it not?
A T believe it is.
MR. DUNCAW: Your indulgence one last time, Mr.
Chairman,
(OFFf the vecord)
MR, DUNTCAN: T have no further quasitions, HMHr.
Chairman,.
CHATRMAM ARGETSITIGER: Commissioner, do you have
any guestions at this time?
COIMMISSTONER AGUERO: NWNo.
CHATRMAN AZRGETSTHGER: Mr. Koenigsberg, any
redirech?
MR. KOEBNIGSBERG: Ves, just a bit, Mr. Chairman.
NEAL R. GROSS
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REDIRECT EXAMINATION
RY HR. KOEHNIGSBERG:
Q Taking tha last point that MHMr. Duncan raised with
vou, Ms. Hessinger, when ASCAP's Board of Directors takes up
the question of licensing an antity like USA Network, do the

(]

publisher representatives of companies under. common control

[4]]

0]

by the parent organization participats in those discussions?

They do not.

%

10

And how sgpecifically are they excluded from thosea

considerations?

A They are askad o leave the room, Ffor one thing.
] Why is that?
A So theve should be ne gquastion that they might

entaer dnto any kind -- exearh influence or obtain any

information that might be helpful to the parent. They are,

h

o course, only one representative out of 24, or two out of

0 And if a similar vule were in effect for the BMT

0]

Roard of Directors, when the BMI Board of Directors
considarad broadcasting licenses, who would be sitting in the
room?

A T belizve only the President of BMT.

9] Mow, on thes guestion of the affiliations with

foreign performing vights societies which MWr. Duncan just

y

took wup with you, what is tha term —-- the duration of ASCAP'

)
£{]
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agreemants with foreign performing rights societies?

A One vear.

0 Ts that true across-the-board, without exception?

A Without exception.

Q Are thosa agrssmenits rveciprocal in nature? That is
to say, in the same agreement, does ASCAP give the right to
Ticansa and get 1the vight to license, or are those rights
separately licensed and separate agreements.

agree

rapar

A Thay atre separately licenssed and separate
ments. We must give our repertory prior to getting any
tory from abroad,

Q and if the foreign performing rights socisty wanted

.o change the -- what we've rveferred to as the automatic

rapay

tory tvule, could it bring that matter up whenever the

license agreewments expire -- the affiliation agreements-—-

pardo

rerri

quite

COoOnNsa

of re

court

n me -— expire?
A That's vight., Since they ars the only game in any

tory, by and larges, unlike the United States, they have

A bit of influence on our realationshin.
O Mr. Duncan asked yvou some quesktions about the ASCaAPRP
nt decres and about the mechanism for the determination

asonable license fees by the court.
Just so the recovd is clear, can users petition the

for a determination of reasonable license fees, under

tha ASCAP consent decres?

{202)
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fhey can,

Q Can ASCAP petition the court for a determination of
reasonable license fees?

A Well, not in that sense, no, they cannot. If I gave
that impression, it should be corrected.

0 Mr. Duncan asked you somg Juestiens about the
utility of tha consent decree ratemaking mechanism in the
contaxt of nagotiations. TIf there were no consent decrese and
no such wmechanism in place, and a user was performing music
without a license, what steps could ASCAP take?

A 2SCAP could sue them for infringement, and ask for
an injunction to preveni performance of the music,.

Q Tn your opinion, is that a very powerful fool in
negotiation?

A Sure is.

Q To vour knowledge, dJdoes BMI exercise that right

which is denied to ASCAP?

A Tt certainly has, very recently, hoo.
Q When?
A As T understand 1t, they went into court in

connection with HBO, attewmpting to seek an injunction against

tha unse of theair repertory by HWBO because they didn't have an

agreamant., and BMI was able to apparently work out some

arrangement Tor a wmonth or so whersby they would get an
NEAL R. GROSS
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increased fee and HRO would have the right to perform the
music.

Q Mv». Duncan asked you some gquestions about the

=h

necessity €or an ASCAP Ticense and for a BHT license. If a

-

nger of music performad SESAC music, would thers be a

necessity for that user to obtain a SESAC license as well?
A Certainly, vnless they wantad fo bs infringers.
O and would it he FAair to say that that user therefor

<t

would need a SHSAC license just as they would nesed an ASCAP
or a BMT Ticense?

A Exactly the same need, to avoid being an infringer.

0 One 1last point. Mr. Duncan asked you about the
Teval of cowpulsory licensa feess, and as both ASCAP and BMI
are anticipating participation, T think it's fair to say, in
a proceeding upconming before the Tribunal, which may well
concern the level of compulsory license fees, T want to give
you an opportunity to declare on the record, in vour opinion,
do yvou think that the level of cable compulsory license fees
is too high, too low, or just right?

A Speaking for ASCAP and BMI, they are too Jow.

{(Tanghter.)

CHATIRIMAN ARGETSTHGER: Well, at least we have some

)]

agreament among these parties, not necessarily the opinion of

ot
oy
T

O

RT —-—
{T.aaughtear.)
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1 MR. FRKOEWNTGSBERG: Mr. Chajirman, fthere is the
;
‘ m 2 opening shot in vour naxt proceeading after this one. I have
t 3 nothing further of Hs. Hessinger.
| 4 CHATRWMAN ARGETSTUGER: Thank you very much, HWs.
l 5 HMeasinger.
[ ) THE WITNESS: Thank you very much.
7 (Whereupon, the witness was excused.)
2 CHATRMANY ARGETSTNGER: Mow we wWill go off the
9 record.
10 {Discussion off the racord.)
11 CHATRIMAN ARGETSTNGER: We will recess until 1:45.
|
| 12 {(Ythereupon, at 12:25 p.m., the luncheon recess was

13 takan.)
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AFTERNOON SESSTION

(1:48 p.m.)

CHATIRMAYM ARGETSINGER: Dr. Bovle, it's good to sse
vou again.

THE WITWHESS: Tt's good to be here.
theresupon,

PETER BOYLE
was callaed as a witness and, having first been duly sworn,
was ayxamined and testified as follows:
DIRECT EXAMINATION

BY MR. RKOEWTGSBERG:

Q Would you state your name and position for the
record?
A My mnames is Peter Bovle. I am Chief Economist for

the Awmearican Society of Composgsers, Authors and Publishers.

MR. FRKOENTIGSBERG: Mr. Chairman, Dr. Boyle's
background and gualifications were set forth in his direct
testimony, and there is, again, no reason to review them once
morea., and again, HMr. Chairman, after the rebuttal case was
filed, Dr., Boyle discovarad soms mathewatical errors in his
caleunlations, which have bean corrected in corrected
taestimony which has bsen submitied to the Tribunal and to
opposing counsel, and that having been said, Dr. Boyle is
avallable for voir dire.

MR. DUNCAN: T have a few guestions. UWo guestions.

NEAL R. GROSS
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(Laughter.)

BY MR. KOEWNIGSBERG:

0 Dr. BRoyle, wonld vou please summarize for the
Tribunal, tha principal purposs of vour testimony?

COMMTSSTOWMRR AGUERO: Bafore you continus, Dr.
Boyle, on page 14 of your tesitimony, you have the full
adjustment fTor works -- one, two, three, Ffour, and in the
fifth paragraph, 84 percent, 64 percent, and 82 percent,
respectively. Although the stations here are 78 percent.

THE WITHESS: That's correct.

COMMTSSTONER AGUERO: T think it is 77 percent, but
I could be wrong.

THE WITHESS: For those thvree stations.

COMHMISSTOWER AGURRO: Uh~huh.

THE WITHNESS: Well, if we had Exhibit 6, T could
check it for you. T don't have my original direct case.

COMHMTSSTONER AGURRO: I way bs wrong, you know.

THFR WITHESS: It may have been how we calculated
it What I did, T believe, was to go to this document and
add up the total credits for the three stations. e would
have found WVIZ -- is that a typo? Is that WUVIA?

MR. KORWIGSRRRG: Tt should be WVIA, I think
that's a Lypo.

THE WITIESS: T think the first station -- excuse
me --— 1s WVIA, which I veally need to look at Exhibit 5, I
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¥MR. RKOENIGSBERG: Commissioner Aguero, may I ask
Dr. Boyle a question which may answer your question? The
answer to my guestion way also answetr your guestion.

COMMTSSTOWNER AGUERO: Uh-huh.

RY MR, ROENIGSBERG:

o} Nr. Boyle, turning vour attention to ASCAP Exhibit
6, T balieve Commissioner Aguaro is asking you if the number
that you give on page 14 of your teshimony is an averages of
tha +three percantages, 1in which case it would be,
Commissionar Aguero, 77 pevcent, or not an average of the
three but, rathesr, computed in a mannar adding up the cradits
on Fxhibit 6.
A T believe what I did -- I can verify it -- T added

up tha total credits for each of the three stationg --

COMMTSSTONMER AGUERO: You wmean 84, 64 and 837

THE WTTHESS: Wo, the actual ecredit numbers from
the axhibit. So, for WVIA it would bs 17,284, and similar
numbers for the other two stations, then added up the thres
ASCAP numbers -- the credits, not tbhe percentages here, but
the actual credit —-- and then did the division.

COMMTSSTONER AGURRO: Okay. Fine. Thank you very
much .,

THE WTTMESS: Rut ithat station should be WVIA, not
WVIZ. TFWxcuse me, T missed that. The third line on page 14,

MEAL R. GROSS
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RY HMR. KOEWNTGSBERG:

0 So, Dvr. Boyls, if you would, would vou summarize
the principal purpose of your testimony for the Tribunal?

A My rebuittal testimony will show that BMI's 1987
Distant Signal Survey is vipe with errors, both in terms of
it execurnion and in terms of itrs basic mathodology.

0 and can you explain how that is so to the Tribunal?

A Well, #fivst, BMT wmade significant ervors in the way
it tallied nusic performances 1in its 1987 Distant Signal
Surveay. In some cases, 1t countad either the wrong music or
it did not count the full duration of mugie. Tn other cases,
it completely omitted programs with significant music use.

The hottom line of this ig that BIHI overestimated
its share of performances and underestimated the duration of
ASCAP music on the stationsg it tallied.

Sacondly, BHT mads a wmethodological error when it

~

rcentage of music dJduration on film, and

M

i

weighted the bp
gseparataly, ths percentages of music duration on TV series,
rather than using tha actual duration in terms of wminutes and
seconds of that music.

The third type of ervor involves the use of the
Hislsen data. The NWielsen data should have been used as it
has been in every other cable procesading, as a measurs of
avdiencas size, of wviewing, not simply as a stopwatch to
measure programming wunning time.

NEAL R. GROSS
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and, fourth, BMT overestimated the duration of non-
ASCAP/non-BMI music.

Q And when these ervors are corrected, what results?
A We find that ASCAP's share is more than 65 percent,
and BMI's =share is less than 35 percent. The vasults using
thair own durational approach, their own methodology, are
virtually ddentical to the results that we put forward in our
direct cass.
0 NDr. Boyle, let's start with the inaccuracies in

BMT's cue sgheet tallying. Can vou explain those to the

Tribunal?

(3}

A Ves. RMT counted +the wron music, so thevy
g ; Y

4

drastically wvndevrepresented the duration of all music on
cartain programs, and also drastically underrvepresentad the
duration of ASCAP music on those programs.

Q Can vou give the Tribunal a concreate example of
where that occurred?

A The Tom and Jerry program is an excellent asxample.
The first problem there is that BHI processed only cue sheets
for Tom and Jerry cartoons, vat that's not all that's szshown
on the Tom and Jerry program. There are other cartoons
shown, and there’'s other live action programs, like the Thrae
Stooges and the Li'l Rascals.

So, in this case, BMT tallisd the wrong cue sheets.
They didn't count the right music for the Tom and Jerry
NEAL R. GROSS

1323 Rhode Island Avenuve, H.¥W.
{(202)234-4433 Washington, D.C. 20005 (202)232~-6600




T R R Ny TS IesyT SNy =SS5 &

[

13

14

15

16

17

13

19

20

1183

program,

Q And how did vou corrvect for that error?
-3 Well, we analyzed the duration of the music that

BRMT omittad by looking st all the different program elements

on the Tom and Jerry Show. UWe used BMI's methodology in this

case. If we could identify the specific cartoon, ths
gpecific episods broadcast, we used that cus shaat, If we

conldn'i, wa usad an average cuse sheset compiled in the sama
way, calculated in the same way that BHI --

CHATRIAM ARGETSIWMGER: Are yvou suggesting that the
mistake, what you get as a mistake in Tom and Jerry, that
gsame wmistake was earried out fthrough wmany, many other
programs?

THE VTTMESS: Tt was cartainly carriesd out on the
Bazo program as wall, and both of those are significant
orograms in terms of tha amount of music used, and there were
others és wall, at lest one and possibly two other programs
as wall, where this same type of mistake was made.

CHATRMATT ARGETSINGER: So, it was in some isolated
programs von found this. How mich doss Just this ons factor
alone change their survey, do vou know?

THE WITHESS: Well, if we turn to Exhibit 34, which
we are certainly going to get to later as well, this is
sasentially a rsproduction with corrections of BHMI's Exhibit
B-8& Ffrom thair original testimony. We got the diffesrent

NEAL R. GROSS
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stations —-- WPRS, WSBR and the other stations -- here, and
wa've shown the tally of music, like BMT organized it, for
fi1m and TV serias separately.

Ha'

& got columns as BHI did, for BMI music and

<

Other music. You take the WTBS example, the first number
there, WTBS €film, is the original numbers from their Exhibit
R—8. That's what they claimed originally. And in this case,
wa didn't make any adjustments to that. So, they originally
had in their exhibit 226 minutes of BMI wmusic, 911 minutes of
Other music, non-BHMT music.

The next line, WTBS-TV, shows that BMI originally
rlainad 462 minutes of BMI music frowm their original Bxhibit
B-8 in the direct casaz, and 379 minutes of Other music. Then
the ftwo items undarnaath that ara the corrections we're
making.

Hara you can see that Tom and Jerry adds 37 minutes
of BMI music and 319 of Other wusic, almost as much as they
originally +allied for all the other programs on WIBS-TV
series.

Further down thas page, for WPIX, for instance, the
Tom and Jerry program wasn't shown with as greast fregquency
thare, but BMI onitted .63 of a minute of BMT music and
nearly 18 minutes of non-BMI music, predominantly ASCAP music
thara, and the Boxo program is on WGH, further down the page
near tha very bottom, BMT owitted 38 minutes of BMTI music and

NBEAL R. GROSS

1323 Rhode Tsland 2avenue, N.W.
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110 minutes of non-BMI music. So, you're talking about very
snbsirantial numbers in ralationship to the music they claimed
originally.

CHATIRWAN ARGETSTUGER: How does the bottom line
coma out percentagewise on thig?

THE WITITESS: T haven't calculated .it Jjust Tor Tom
and Jervy ovr just -- T caleculated for all the different
errovs, and when yon do thatn, when yon make that adjustmant
and the other adjusitments we talked about, about methodology,
thay come out with under 35 percent and we have 65 percent.

CHATRMAN ARGETSIHNGER: Rut T just wondered 1f vou
had seat out =ach onea.

THF WITHRSS: Mo, T haven't.

CHATRMAT ARGRETSINGER: Okay. Fine. I'm sorry-—--
go ahead.

MR . RORNIGSBERG: Wo, no, guite the contrary, Mr.
Chairman, thank vou. And I do think you'll see as we ¢go
through this, that there are -- Dr. Boyla's testimony will, I
think, address tha question that you asked him in wany ways.

BY MR. KROEUTGSBERG:

0 Dr. Royle, turning. to yvour testimony at the bottom

3

of page 3, and let's pursue Commissionsr Argetsinger's

I

quastion to you in terms of whethar this the omission of Tom
and Jevry from TBS was a significant error. Was it
gignificant?

NEAL R. GROSS
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A It certainly was. Tt was very significant. Tom
and Jerry appearad on WUTRS 11 differsznt f£imes during BHMI's
composite, a toral of 15 honrs of programming out of the
approximataely 168 hours during the entive week. It's a very
substantial part of WTBS's programming day.

The tapes that we had that allowad us to determine
which particular cartoons and live action features were shown
as part of that show, and the analysis of the cue sheets,
indicate that an average hour of the Tom and Jerry program
contains nearly a half-hour of music, vet BHI would only
tally one cue sheet for just the Tom and Jerry Show, and they
only tallied 75 winutes of musgic for the entire week instead

of the 431 minutes of music that they should have tallied had

thay done it properly.

Hel

So,;, can you tell Chairman Argetsinger and the other
Commigsioners, what percentasge of nmusic BHI tallied on Tom
and Jerry as opposed to what percentage of music they should
have tallied?

A Yes. In this case, by only tallying 75 minutes of
music, they tallied less than 20 percent, less than one-fifth

=

of what bthey should have tallied, the 431 nminutes of music,
uging theivr own mwethodology.

0 And if we look at the widdle paragraph on page 4 of
your testimony, is that a significant omission from all the
TV series on WTBS which BMT tallied?

NEAL R. GROSS
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A Tt certainly is. The 431 minutes -- well, the

diffarence of 356 additional minutes of music are more than
40 percent of the total WTPBS wmusic time, both £ilm and
saries. And as we saw Just a moment ago, the non-BMI music
ig almost equel to all the non-BHMI music in all the other

programs that they tallied as servies.

Q Mow, tell us about the Bozo program.
A The Bozo program is another example of this tvpe of
inaccuracy. Once again, BMI tallied the wrong music, and

they wundevrcounted the total duration of music. In this case,
it turns out that their own share of music was understated.
They had a larger share of the music after correcitiion, but
they left out a significant amount of mnon-BHI music.

CHATRUAN ARGETSINGER: I wondeved i1if T was reading
that correcitly.

THE WITHESS: That's right, it's their own share,
in this case. Acgain, we had tapes of Bozo programs broadcast
on WGH duvring 1987, and we were able to turn to those tapes
to detevrnine the different cartoons and other features that
ware carrvied as part of that program.

We ware able to use BMI's methodology to construct

average cue shasts shere necassary, or to use the actual cue

Y

sheets where we could indicate the specific episode or

a

program eslement broadcast, and that allowed us to determine
that the Bozo program, on average, contains more than three
NEAL R. GROSS
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cartoons per hour, not just the one cartoon that BHI would
have processead.

and. din fact, BMI tallied only Rozo the Clown
cartoons, yet for the tapes we had available, only one out of
tha 24 Jdiffarent fTeaatures was a Bozo the Clown cartoon; the
other 33 were other cartoons., They tallied the wrong music.

BY MR. KOEIIGSBERG:

Q Dr. Boyle, turning to page 6 of your testimony
then, what othevr errors do you 7ind in BMI's cue sheet
tallying?

A Well, in some cases, they claimed music that wasn't
theirs, and theay had that information in their own records.
Ona axaAawmple is the G.T. Joe and Transformer Shows. When BHI
analyzed the cue sheets, thay claimed the music written by a
PRS mamber, tha British Performing Rights Society member,
Johnny Douglas, which dis publiished by an ASCAP publishing
company, Wild Star WHusic, Inc. The PRS music written by
Johnny Douglas was Jlicensad through ASCAP, and BHI knew and
acknowledged that long before this proceeding began.

Q How do you know BMI knew and acknowledged it long
baefore this proceading basgan?

2 Well, if you turn to Tab 32, Exhibit 32-R, we have
a copy of a letter {from BMI's Vice Prasident Internaticnal,
BRaecky Schnable, to the British Performing Rights Society,
PRS, and it's datad Janwvary 31, 1989, nearly a vear ago.

NMEAL R. GROSS
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In the third full paragreph there, the second
zentence says "Ag of this date, January 31, 1989, we do not

claim Johnny Douglas' music for the above two cartoon

]

series”, and +the last sentence says "Johnny Douglas' music

1

or these two cartoons was never cleared with BMI".

i

0 Maver cleared with BUI.
A That's what the letter says, that's right.
0 Do vyou have any other examples of this sort of

mistallying?

A Yes. Anothar axampla s the film Lilies of the
Field, which was carvied on WGW. Tn this case, the notations
on the cur sheets thatbt they provided to wus in document
production, indicate that BMI was c¢laiming all the
copyrighted music, the duration of all the copyrighted music
on that £ilm. Yet there was a corraction attached to that
enas shest, which was part of BMT's records and which they
Aalso furnished to us in document production, which shows that
#oma of the wmusic was not in the BWUI repertory. This
correction is behind Tab 33, the second title there, listed
Amen, is published by an ASCAP publishing company, Schumann
Publishing Company, and is in the ASCAP repertory, and thet

music should have been credited to ASCAP.

0 Dr. Boyle, again, where did you get this correciion
shest?
A This wcams from BMT, from their own documents that

NEAL R. GROSS
1323 Rhode Island Avenue, N.VW.
{202)234-4433 Waghington, D.C. 20005 (202)232-6600




D}

10

11

12

13

1.4

they provided to us ag part of the documeni production.

=

0 Wow, what other sorts of omissions did BWI make in

tallying music duration?

A Well, another very important type of omissgion
concerns programs whare there are not ocue sheets. And this

is particularly important becauss one of the programs, MHMight
Tracks, is a heavy music using program. Tt usaes quite a lot
of music. Tn fact, BMI's own witness said that it contains
virtually wall-to-wall music. Tt contains music videos.

I'm sura the Commissioners vemember that this was
an dimportant part of the 1983 Phase T Cabls Distribution
Proceading. Tt talked about this pavhicular progran. It's
on 13 hours a week -- again, a8 substantial part of the BHI
composits wesk.

0 Again -- and I think this goes to —-— I think this

L3

also addresses Chairman Avrgetsingar's guastion. Can you tell
us the significanace of the omimsion of Tight Tracks music to
A duratrional aitudy?

A Ves, Whan we tallied and timed the music on the
tapeg that we had Ffrom 1987, and the information indicated
that 594 mwinutes of music should have been included during
BHMT's compositae waek, RBMI tallied a itotal for all films and
811 TV sariss of 1979 winutes of music. So, the Hight Tracks
misic represaents an additional 30 percent over and above the
misic that they tallied in their original study.

NEAL R. GROSS
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How would voun characterize an omission of 30
of 211 music duration on WTBS?

Well, 1it's obviously a very significant error,
particularly since the wvast bulk of that music is in the
ASCAP repertory. When we added up the music using BHMI's own
durational wmethodology, 69 percent of the duration was £for
music in the ASCAP repertory, 31 percent was for music in the
BHT repertory, which is far different £from the 50-50 split
that their witness, Mr. Smith, indicated might be the case,

during his direct te

"
¢t
=
3
o]
3
<

BMT significantly underestimated the total amount
of wmusic used, and significantly shortchanged ASCAP in
tallying durations in this case.

0 You've referred to Exhibit 34. Could wa& turn to

that exhibit, and could you explain to us again, in terms of

the total picturs, what Exhibit 34 shows?

g

Certainly. aAs we went through the WTRS £film line
it prasents the numbers that BMI originally tallied in their
Fxhibit B-8. There haven't been any changes here. If there
ware changes, they'd bes indicated directly underneath it.

WTBS-TV, the first line, 462 ninutes of BMI nmusic,
shows what they processed in their original tally. Then we
have the effect of the wmigtakes in Tom and Jerry and MNight
Tracks, an additional 37 minutes of BMI music for Tom and
Jerry, 185.55 mwinutes fTor Wight Tracks, and on the non-BHI
NEAL R. GROSS
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side, an additional 319 minutes of music for Tom and Jerry
and an additional 408 minutes of music for NMight Tracks.

e then have the corrected UTBS-TV total, what the
amount of music duration for WITBS-TV series should have been
had it been tallied properly. and vou can see for BMI music,
it'a £85 wminutes, and that's arrived at by taking the 462
minutes they originally processad, plus the 37 minutes that
they omitrad of BWI music for Tom and Jerry. plus the 185.55
minutes for Wight Tracks.

Similarly, the corrected number for non-BMI music
for TV servies is 1,106.85 minutes as shown in the column on
the wight, and that's arrived at in the same way. You take
the 379 wmiputes that BMI initially claimed. You add the 319
additional minutes from the Tom and Jerry mistakes, and vou
add the 408 additional minutes from the Wight Tracks

omission. So,; theair nuwmber for sariss for non-BMI goes from

379 to 1106.

0 And if we add up the total minutes that BWI counted
for WPRS-TV, if mwmy addition is correct -- and you can check
me —— that's 462 plus 379 -- you come up with about 840

minutes, is that right?

A That's the £ilm plus the series --

0

Ho, no, thsat's just the WTBS-TV that BUMI originally
countad.

A T'm sorry, what did yvou say we're doing?

NEAL R. GROSS
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0 We're adding 462, approximately, with 379 -- the
RMT music and the non-BWT musiac.
A Right.
Q So, BMI originally counted 840 minutes,

approximately, of music for the WTBS-TV series?

A That's correct.

0 And if we add up the corrected ¥WTBS-TV series--—
that ds, the total duration of music that should have been
counted -— we come up with what, about 1800 minutes?

A That's right.

Q That's more than twice as much music should have

been counted, is that right?

A That's exactly vight. &and T guess the other point
that goes with that is, those arrors aren't spread evenly.
They are pradominantly in a non-BMI column.

Further on this exhibit then, we've done similar
calculations for each of the other stations. For WSBK, we
have the corrections. We have the 20-Minute Workout, the
Saber Riders, the Three Stooges, to come up with a corrected
WSBK figure. We have changes for WPIX, for WOR, for WGH,.
There, in the case of the filwm., you sse the addition, the
change, switch in the music for Lilies of the Field as well
As the changes for Bozo, G.I. Joe, and Transformers.

And since their composite station, WRST, was an
average of WGN, WWOR, WPIX and WSBK, that number also has to

NEAL: R. GROSS
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be correctaed or revised because, once we've changed each of
those fonr other stations, you get a new average, and that is
shown as well. We didn't show the original nunmbers c¢laimed
therse because it would have just added a couple of lines to
the table and been confusing, I think.

0 And the WRST change does not include WITBS-TV, is
that corrsct?

A That's cor

<

act, We usad the same wmethodology BHI
did oviginally.

0 Tt does not include the Tom and Jerry corrxaction on
WTRBS?
A Mor the HWight Tracks correction on WIBS, Just the

other four stations.

0 Vow, you say that BHI made a serious methodological
error oOr errors. Would you tell the Tribunal what those
mathodological srrors wera?

A Yes. Vell, BHMI made an error when they weighted

the percentage of wusic duvation on f£ilm, and separately the
percentage of music duration on television ssriss, rather

than tallying the actual winutes of music for Tilm and

0 Can you explain the naturs of that methodological
error?
A There's really two iwplicit assumptions behind that

approach that they took. One is that an average hour of film

NEAL R. GROSS
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usaes the same amount of music as an average hour of
television series, overall, that the music density, the
amount of music per hour, on average, ig the same betwsen the
two cataegories.

The second assumption in doing that is that each of
the stations use, on average, about the same .amount of music
par hour. That's the only way that weighting those
percentages makes gense, and that doesgn't necesgarily have fo

s the caze. In 7

@O

ct, it can yield widely incorrasct rasults
if those conditions aren't met.
0 And can you illustrate to us the wildly incorvect

hat would result from this methodology?

(o]
0}
)]
=
et
ot
n
oF

A Thosa are shown 1in Exhibit 28-X, and that’'s been
attached to this testimony. Tt's Tab 28. Tit's a little hit
out of order in the numerical sequance, but it's in ovrder in
terms of the presentation here.

This wss a cross-axamination exhibit that wss
discussed during the direct case, and we provided a
hvpothetical example to show just the kinds of inaccuracies
that ¢an occcur from this approach.

Q And what are those inaccuracies?

A Well, if we go through the exhibit, the first page
of the ewxhibit sets out the assumptions. We've got a
hyvpothetical station here which we've called WBHMI, and we've
assumed that 1t broadcasts a movie for two hours during its

WEAL R. GROSS
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composite week. That's all the film that it shows. And that
the movie contains 100 minutes of music, all of which is in
thae ASCAP reperitory.

We've also assumed that the station carries 10
hours of geries, 20 half~-hour episodes, during the composite
wazk, and that aach of those episodes contsing a minute of
music, all in the BMT repertory, so that there's 20 minutes
of music in the BMI vepertory, one minute in each of 20
episodes of a syndicated series.

So, if you add up the total wusic tiwme, as vou can
sas at the bottom of that page, the table there, there's 100
minutes of ASCAP music, or 83 percent of all the music from
the film, and there's 20 minutes of BHI music, or 17 percent,
from the series.

Tf you tuxrn to the next pags, we go through the

welghting methodology. We start off with an ASCAP share of

“h

383 percent and a BMI share of 17 percent, based on duration.

¥hen you go through the ighting, you're going to get

5
0]

Q

axachly the opposite results.
The way BMT's methodology worked, they took the

=

percentage of BHI music on films -—- in this case, it was

Zero. Ve assumead that all music was ASCAP. and shown 1in

column two then, thera's zsvo percent BHT mugic in film, and

they weighted that by the percentage of program Ltine

accounted for by €ilms -- in this c¢ase, 17 percent, or two
NEAL: R. GROSS
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hours of film out of a +total of 12 hours of programming
during the waak.

Thus, when thay multipliad the zero percent BMI
share by the 16.7 percant Mielsen weilght, they get =zero
parcent for weightad BMT time, as shown in the last column on

£~

the right. Thay do the same thing Ffor series. There, BMI
has 100 percent, all the music, »s shown in column two, and
thay weight fthat by the share of time accounted for by the
serias, 83.3 percent, the other ten hours of programming out
of the 12 hour total. When they do that multiplication, they
get A waighted BMI time for series of 83.3 percent.

So, according to their own methodology, their
waightad share is 83.3 percent, despite the fact that they
only have 17 percent of the wotal music duration during that
week, Ti's exactly the opposita.

) How, Dr. Boyle, suppose you were Lto alter ths
hypothetical. Suppose you weve to give BMI much mors music.
Suppose vou were to give BMI a 50-50 gplit of the nmusic with
ASCAP. What then would ba the vesult? I rvefer specifically
to your continuing testiwmony at the bottom of page 9.

A That's right. In this case, we increassd the
amount of BMI wmugic in the television series. Instead of
having ona minute, we sald let's multiply it by 5, let's get

five minut per episode so that the split is 50-50.

D
n

Tnterestingly enough, BMI's share using its
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weighting methodology, doesn't change a bit. We made a
dramatic change in the totsl amount of BMI music, and they
still come out, under their calculations, with 83.3 percent
of the total becsuse, again, in column two, BMI's share of

the Ffilm ig zero percent, and £ilm ig 16.7 percent of the

¢] Whare are we looking hera?
A I'm sorrvy —— I'm on page 10, the table on the top

=

of page 10, which lays owvt the methodology. Thev've taken
rheir share of film wmusic¢, =zero percent in column two, and
mnltionlied it by £4ilm share of total programming time, what

F=

they c¢all the lielsen weight, of 16.7 percent. The result is
A waeightad time of zero.

They've got 100 percent of the time in television
series, they weight it by the 83.3 percent occupied by

(=4

television series out of the total progrsmming week, and they
get 83.3 percent again. In this situation, whether they had

a sacond of wmusic, or a minute of wusic, or 600 minutes of

music in the television series, they come up with exactly the

same answer sach time -- 83.3 percent.
Q Did you find any other errors in BMHI's methodology?
A Yes. The other error concerns the way the Wielsan

data is usad. ®very tiwe the Wielsgen data has bean wused in

prior proceadings, and whan the Tribunal has relied upon that

M

data, it's been with a very specific context. It's been as a
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measure of the audiencs for viewing of the different types of
programs at issue.

The way it was uvsed hare was strictly as a
stopwatch, strictly to c¢count the amount of minutes of

programming time for Ffilm and sevies, not Lo measure the

importance in terms of viewership or audience.

0 ind what corracition should be made in that regard?
A Well, these corrections are shown —-
Q T'm sorry, Doctor, I'm asking vyou specifically,

turning to your testimony at the top of page 11, what
corvaechtions should be made, 1if the Nielsen data is to be
used, in vour opinion?

A Well, if we're going to follow BMI's approach and
use the duration of music as a measuvre of value, you have to

welight it by the Wielgen measures of audiencs size, not the

o]
m

stopwatch approach in terms of the minutes of programming.

0

And when you make thess corvections, whalt results?

A The result is that BMi's share is 33.7 percent, not
50 pwerecent, as thay claimed originally, and that's all laid
out in Exhibit 35-R.

Q If we could turn to thst exhibit, Dr. Boyle, could
vou explain it column-by-column to the Tribunal?

A Certainly. Page 1 is the equivalent of BMI's
Exhibit B-8, but we've corrected for the BMI errors in
tallying music duration for Tom and Jerry, Bozo, Night
NEAL R. GROSS
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Tracks, and the oither prograns, So, column one shows the

correctaed wminutes of BMI music on =ach station, for film and

TV series. This data is the same form as B-8 is for the

firat two columns, and the numbers come directly from Exhibit
34-R, which we talked sbout a few minutes ago.

Column two fthen shows the correctad duration of

.

non-BMI music for each of those stations, and the third

column is take from the Wialsen data. ASCAP and BHI both
purchage that data, and it shows the Wielsen household
viawing per quarterhour for film and for TV series on YWTBS,
on WSRK, on WPTIX, and on all the other stations.

Q Does using thak data correct the error of using
Hielsen as a stropwatch rather than as a measure of audience
sizga?

A That's corrvect, and the results of those
calculations are really shown on the second page of the
aexhibiit where we multiply the BMI music duration on films on
WTBS ~- not a percentage, but the actual duration of music,
by the savevrage viewlng per dquarterbour of films on WTBS.
That's the number shown in column four here. And we do the
game thing for the non-BMI music.

We take the actual winutes of duration from page 1
of ithe exhibit, and multiply it by the WNielsen viewing for
films for WPRS, to get the number shown in the first line in

~

cotumn Five, We do the sams calculations for TV seriess, and

0]
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wa do the same calculations for asach of the other stations.
Minutes of music times Hielsean viewing, not percentages.

Q Is page 2 of vyour Exhibit 35-R the eqguivalent of
anyithing in BWI's direct casa then?

a It's the equivalent of their Exhibit B-9, but
corracted to eliminate that wmethodological problem of wusing
percentages, wealghting percentagss. It weights the actual
music duration in this case.

9] If you would continue, Dr. Boyle.

A Then the third page of this exhibit, which is
really the eguivalent of BMI's Exhibit B-10, applies the
Larson weights, the same Larson weights that ASCAP and BMI
have agreed upon, to tha Wielsen-weighted nusic duration,
fakes the total BMI music as weighted by Nielsen, for ¥TBS,
combining both filw and series, and multiplies the number by
the Larson weight. It takes the total duration of non-BMI
mugic in the middle column there, the one that's labeled "8¢
for film and series on WTBS, and weights that —-- as waighted
by Wielsen, again -- and multiplias that by the Larson weight
shown in column six, The total, +he 1azst column on the
right, adds wup to BMI music and non-BMI music for WTBS and,
gimilarly, for each of the other stations, the other four
plus the conmposite station.

and the wvery bottom of that gives you the result.
Tt gives vou the BWUT share of 33.7 percent, when the cue
NEAL R. GROSS
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| 1 sheet talliss and the othar methodological ervrovrs ars
2 corvractad,
A
3 0 That's the boiktom Line then, is it?
4 A That's correct. It's very, very close to the
5 numbers we put forth in our direct case.
) Q If you could turn to page 13 of your testimony, Dr.
7 Boyvle, what further correction do you have as to BMI's direct
8 casa?
9 A One other point they raise concerns the nmusic
10 that's in neither the BMI nor the ASCAP repertories. Alan
11 Smith guessed that it's about 5 percent of the total music on
12 distant signals.
13 We +took a look at all the cue shsets that BMI
LU 14 provide to wvs in documeni production, for the programs
15 carriad by WTBS, and we went through and analvzed the non-
16 ASCAP/non—-BMI music there. That's public domain music, SESAC
17 music, and other music that’'s in neither the ASCAP nor the
18 BMT repertories, and we found for this station, for their
19 composita week, that the music that's neither ASCAP nor BMI
20 is only 3 percent and not 5 percent, and the wvast bulk of
21 that mugsic is public domain music.
22 MR, KOENIGSBERG: Wow, Mr. Chairman, Dr. Bovle's
23 teatimony includes some wiscellansous points as well, which
24 are contained on pages 13 through 17 of his testiwmony and,
25 Again, din the interest of expadition, ws don't ses any need
NEAL, R. GROSS
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fo have ovral taestimony on these points, and I would add,
Commissioner Aguero, beacause of yvour guestioning of Us.
Messinger this morning, that it is not because we think these
are unimportant orv they Aare throwaways, but it's that to

explain them doesn't requivre, it seems to us, oral testimony,

{

and there's no point in taking time up doing that.

THE WITWESS: I'd certainly be glad to answer any
questions that you have on tham.

RY HMR. KOFRWMIGSBERG:

9] Therefors, Dr. Boyle, if we could turn to page 18
of your testimony, would you tell us your conclusion based on
your correcitions of BHMI's durational survey?

A Well, Aas I've said before, mneither ASCAP nor BMI
distribute royalties basaed solely on the durstion of music.
Tt's certainly a factor, but neither of us do it solely based
on duvration. I don't believe the Tribunal should either.
However, when we correct the errors, the inaccuracies, the
problems with BMI's durational distant signal survey, we £ind
that 2SCAP's share is more than 65 perceant, BHI's share is
less than 35 percent,

Tha resnlts aven using thair own durational
approach, ars very, very close to the numbers we put Lforwsrd
in our direct case. Tt seems Lo mae we are simply not that
far apart.

MR. KOERWTGSBERG: HMx. Chairman, we have nothing
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Furthear,
CHATRHMAT ARGETSINGER: Mr. Duncan, would vyou care
for across—-examination?
MR. DUNICAN: Oh, yes.
CHATRMAN ARGETSIWUGER: Very good.
CROSS-EXAMINATION
BY MR. DUNCAHW:
Q On the last point vou made, Dr. Boyvle, on the non-
ASCAP/non-BHMI music being 3 percent rather than 5, on page 13

of

vour tastimony, that was for WTBS only, is that right?

A That's correct, and the reason we chose WIBS is
because wy expectation was you are more likely to find this
type of wusic, particularly the public domain music, in the
older Tilms, and T think that expectation is borne out by
the data.

So, =sincea BMT's own witnesses have said WTBS has »
higher concentration of films where there's wmore likelihood
of finding this type music, seemed a conservative approach.
Tr was wmore likely to —-- you're likely to have the highest
share on WTBS alone. T think this is the maximum, the cap.
anything alse T would expect o be lower than thai, given the
programming mix of the other stations.

0 My question was that you took the cue sheets from
UTBS only, is that correct?
A Yes.
NEAL:, R. GROSS
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0 You did not do any other stations?
A Mo.
Q Wow, if T could invite your attention to page 3 of

your testimony, in line 3 f€rom the top, of the first
paragraph, first partial paragraph, vou say "Rather, as
ASCAP's survey tapes made during the '87 review", what kind

of tapes were thoses?

A Audio tapes made duving the course of our survey.

Q Those are audio rapes only?

A Yas.

0 And that means sound tapes, is that right?

A Yes,

0 and yvou obviously didn't listen to them yourself,
did you?

A Not all of them. They were analyzed —-

0 Have vou listened to any of them?

A T'va listened to portions of a couple of them, yes.

0 Wag 4t vour expevience that 1t was sometimes

diffienlt to identify a cartoon Just by listening to an audio

tape?
S Wormally, we can identify the type of cartoon. The
thems winsie is particularly -- is iddentifiable, whether or

not. it is a Bugs Bunny carioon, or a Tom and Jerry cartoon,

or other types. There were two specific ones that I recall,

where they couldn't identify the particular type of cartoon
NEAL: R. GROSS
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So, at the vrisk of paraphrasing your answer, mny

ntify a

m

aquastion was, is it nor somatimes difficnlt to id

{

rartoon Just from an audio tapas, and would it be corract to
g3y your answer is yes?

A Yes, in a very small number of cases.

Q And what about a particular episode of a cartoon.
Tag that =agily identifiable Tfrom audio tape?

A That typically is more difficult. There were some
cases where we could but, by and large, we couldn't and,
therefore, we used BMI's methodology of an average cue sheet.

MR. DUNCAW;: Can we go off the record Jjust for a
moment, Mr. Chairman?

CHATRMAY ARGETSINGER: Ves.

(0ff the record)

BY WMR. DUNCAN:

10

Dr. Boyle, I show vou two exhibits which I would
like marked for identification --

MR. DUNMCAW: Cross-Examination 2A and 2B.

MR. KOEMIGSBERG: I think that would be 14 and 1B.

MR. DUNCAW: There was one markesed for
identification.

MR. KOEWIGSBERG: Tha book wasn’'t marked for
identification, as I recall.
NEAL R. GROSS
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MR. DUMCAM: Yes, it was.
MR. RKOENIGSBERG: It was made as an offer of proof,
but it was not marked for identification.
MR. DUNCAW: For identification it wasn't marked?
MR. KORWIGSBERG: I didn't think it was.
COMMISSTONER AGUERO: It was marked for
identification.
{(Whereupon, the documents were
marked for identification as
BMT Exhibit XR-2A and ¥XR-2B for
idantification.)
THE WITH®ESS: W™Mvr. Duncan, --
HMR. DUNCAN: Yes.
THE WITNESS: Which one is 2A°?
MR. DUMCAM: 22 is the one that has the handwritten
letter on top.
THE WITNESS: And 2B is the one that starta with
Hackle and Jeckle, the Talking HMagpies?
MR. DUNCAM: Right.
THE WITHNESS: Thank you,
MR. KOENTGSBERG: Mr. Chairman, wmay we confirm that
there will ba a sponsoring witness fTfor thease?
MR. DUNWCAW: Yas, Mr. Smith, 3alan Swith, will
sponsor these.
BY MR. DUWCAW:
NEAL R. GROSS
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0 Nr. Boyle, if T represent to you that what has been

marked as Exhibit 2A Tor identification is a so-called

*rundown sheet™ which was obtained from station WTBS, would
vou accept that, pleasa?

L

A (Parusing docuweni) T don't know what that wmeans.

What 1s a “rundown sheet"?

0 You don't know what a "rundown sheat" is?

A Ho.

0 Well, it is for the program Tom and Jerry, as you
can see and it purports to list for Tom and Jsrry, for the

time period in guestion which is for Thursday, what episodes
appeared on that program. And this was obtsined Ffrom WTBS,
as Mr, Swith will testify.

T am just asking you to accept that.

A (Perusing document)

Q Tt happens to be three days from the composite
week, Thursday, and VWednesday. There are two for each day,
an AWM and a PM,.

A I sea=. Is that the upper righit-hand corner, is

that supposed to be --

0% Yas, AN Thursday.

A T thought it was somebbdy's initials and nane.
Okay.

0 PH Thursday and AW Monday, PH lMonday.

A But the specific dates are not shown, correct?

NEAL R. GROSS
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0
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Q
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The dates are not shown, that is correat.

Could you ask vour question again?

Yes, I Jjust asked you to 1loock through this and
£ it was obtainzad from UTBS.

Qkay.

A1L right?

Yes.

Tow, 1i17¥ yvou would look on the first page you will
ird entry down, a Rascal's episode, "Pinch Singer"?
{Perusing document)

Tha third one down.

Yes,

And if you would go over Lo the third page ~-

Thig is the third page behind the cover sheet?

The third page behind the cover shest, ves.

Qkay.

The second onz down, vou will sse another Rascal's

1lad "Washing" --

Whatever you tell me, T am not going to be able to

confirm it Ffrom this. T tell vou, T have no idea what that

says.
Q
"WWashy Tro
A

Q

(202)234-4

T am going to give you some cue sheets. It is

ny", T'm sorry. Just note that, please,.

Uould you spell that?

W-—a-s-h-v Trony. I am going to back this up with
MNEAL R. GROSS
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cue Sheans.,
A Okay. T would never guess that. Sure, fine.
Q Will vou just note that for me, please?
A Indeed, T did.
0 A1l right. Now, if you would skip a page and go

over to the page which I think savs "AM Wednesday" up at the

ron?

A (Perusing documeant)

0 No you see an "H" and a "J" up at the top of the
page?

A (Perusing document) o,

Q Under Mo. 987

A {(Perusing document) To the left of it?

o} Right under -—-

B T think T have the page but T --

0 Do voun have the page marked at the top "AM

Hadnasday"?
A T balisve so. Tt is slightly cut off, but I think
that is what it is. The next to the last pags?
0 It is not —-- no, —-- ves, the next to the last page.
A T have that page, T don't see the "H" and "J".

Hera? MWumber 5087

[to]

Yes.

Okmy, i¥ you say =so. Yes, T sza the line you are

34

ref«rring fto, it is next to the line labeled "segment two"?

NEAL R. GROSS
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) And than wonld vyou drop down to Rascal's "Honkey
Donkey"? Do you see that?

A {(Perusing document) Yes, I do.

Q 211 right. Would vou drop down next to the last on
that page, "H" and "J" again, WMumber 9047

& (Perusing document) That's saegment number seven,

it says?

0 Sagment seven, that's rvight.
A Yes,
Q HWow, on the last pags, "H" and "J", Wuwber 549, up

at the top of the page?

A {Pernusing documeni) Seament number ona?

0 Right. And then segment number f£ive, "H" and “J"
Wo. B767

A {Perusing document) Yes.

Q Would you Just note those?

A Yes.

0 Wow, 1if you would look what has besen marked for

identification as Exhibit 2B.
WR. DUMNCAWM: This, also, will be sponsored by
Witness Smith. And I represent to you, and he will testify,
that thess are cue shests obtained from the BHUI files.
RY KR. NDUIICATT:
NEAL R. GROSS
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0 All right?
A Fina.
O Mow, if vou would look at the ones that were marked
Heckle and Jeckle, toward the very end —-- look at the last

page, Segment One, Heckle and Jeckle.

A {Perusing document)

Q T'w sorry, it is "H" and "J".

A (Perusing document)

Q No you sae that?

A Yes.

0 What I am trying to establish is that there are

four Heckle and Jeckle episodes listed on these sheets that I
have given you, 24, the last two pages?

A Yes.

0 All vright. Wow, 1f wvou look at the actual cua
sheets for the Heckle and Jeckle program, yvou will see that
there is BMI nmusic thare?

A (Perusing document) So it would appear.

0 All right, Would you accept the representation,

subjech to cheack, that BWMI has all of the music on the Heckle

and Jeckls Shows, wiih the exception of public dowain music?

A (Perusing document)

0 Subject to check.

A On these four Heckle and Jeckle shows?
0 Yes.

NEAL R. GROSS
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e

{Perusing document) Tt cevrtainly looks that way.

10
=

Mow, they were, in fact, included in the Tom and
Jarry Show, were they ﬁot?

A Tf we assume that the "H"” and "J" refarred to means
Heckle and Jeckle, yes.

O A1l right. And vou c¢laim that BMI undercounted

music on the Tom and Jerry Show?

A That's right.
0 ATl vight, And vyvou did a vacalculation and
recalculated showing what the -- in your view, what the

correat pevcentaq

(]

foxr ASCAP should be, is that correct?
A We calculated the winutes of BMI and non-BMI for
Tom and Jerry. T don't think we calculated percentage just
for that show,.

0 VMow, did you have availabla -- did you give credit
o BMT for the Heckle and Jackle Show?
A T would have o check fthe documents wa produced as
part of the discovery to tell you. We used BHI's own
methodology and constructed an avevrage in the same way that
BRMT 444,

0 But according to your testimony, you 4did not have

the cue sheets, vou worked from tapes, is that correct?

A Vo, we worked from tapes to identify the episodes
broadcast. If we could identify a specific cue sheet, we
naad it. T we could identify Heckle and Jeckle, 508, we

NEAL R. GROSS
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vy Heckle and

o the files, we

3 cue sheets, we calculated the averags —-

How did vou go about crediting ASCAP and BMI with

to the Heckle and Jeckle Show?

We would have used cue

sheets and deternined

was ASCAP or not ASCAP.

0 ¥ell, did vou, or did you not use cue sheets?

A Yea, we did.

Q T understood vou to say you ngsed tapes.

A Mo, perhaps —-

e Maybe T migsunderstood you, Dr. Boyvle. I will be
pleased to find that out.

A Well, T am sorrvry if I confused you. I certainly
didn't. mean to

Q On page 3 yvou =ay, "ASCAP surveyved tapes that the
program made®. Are you talking about Tom and Jerry?
Different elements, Three Stooges, Little Rascals —-

A Yes, and if you then go down to the first sentence
of the next paragraph, the first full paragraph, "To correct

this ar

ror, we analyzed the duration of

using cuws shasits for all i+ha

andg -—-—
0
{(202)23

You used -—-

-— Jerry program.

di

~h
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MR. KOEWIGSBERG: Mr. Chairman, if Hr. Duncan could
allow the witness to finish the answers to his questions, we
could be helped.

MR. DUNCAM: 7T'm sorry, sir.

MR. KORHTGSRERG: Were you finished?

THE WITHESS: Yes, I was.

BY MR. DUMCAHN:

0 Did you use the cue sheets that I have shown you?

A T don't know, we used —- if we could identify those
particular episodes Trom our tapes, we would have. If not,
we usaed 13 and constructed an average, Jjust like BHI did.
And we producad the cues sheets we usad to you, so we could
loock at those and see. T, frankly, don't recall which 13 cue

sherts we used.

0 W=1l, who did this work, do you know?
A The cue sheats were pulled by people in our Program
Analysis Departmenti, They identified whether the music was

ASCAPR, or BMT, tallied the wminutes and seconds of music.
HMR. DUWCAN: Could T have vyou indulgence for a
minute?
CHATRHMAN ARGETSINGER: Yes,
(OFF the record)
[R. DUNCAN: T would ask that that be marked as
Exhibit 2C.
{Whereupon, the document was
NEAL R. GROSS
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marked for identification as
BMI Exhibit XR-2C.)
MR. DUNCAW: 2and I will represent to you, sir, that
theass are also cue sheats which were pulled from BMI files.
BY MR. DUNCATN:
0 And T will ask you, do you know whether vou used
thege cue sheets to analyze the Tom and Jerry Show?
A {Perusing document) I am not sure if I c¢can aven
tell which program these are for.

=
1

0 Oh, T'm =sorry. Tf you look at the first one it
says "Pinch Singer",

S {Parnging document) Right.

Q and T have identified that earlier on the "rundown

A - Rascals. That was on the second page —-- the first

page after the handwritten cover sheet?

0 Right.

A This is The Little Rascals?

0 Yas, that's right.

A T'm sorry, Mr. Duncan, what was your guestion?

Q I am just trying to get you to relate the cue sheet

that T have given you to the fact that it jig on the "rundown
shaet” just to stavrit with.
A T am with you so far.
0 And I guess my guastion would be do you know
NEAL R. GROSS
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whether you used that cue sheet for that program, or not?

A Vo, T don't. But we can check, we gave you the cue
sheets we did vse.

0 And 1 is vour testinony that in doing your audio
suvrvey, your tape survey, yvou did use cus sheets in order to
Aarcaritain which was ASCAP music and which was BMT nusic, 1is
cthat correci?

A That's rvight. Tet me ba clear about it, we had the
tapes to identify the type of program elements that were
carried, whether or not they were Bugs Bunny carioons, or Tom
and Jerry cartoons, or Little Rascals programs, or the Heckle
and Jeckle caritoons, or any of the other ones that were

actually carried on Tom and Jerry. Once we did that, if we

ronld from the tape tell the specific cue sheet, if we could

15 say, aha, it is Little Rasgcals, "Pinch Singer”. Then we went
16 to our files and used the cue shest for Little Rascals "Pinch
17 Singer®,

18 TFf we couldn't do that, we used BWMI's mathodology,
19 we took an aversge of 13 cue sheets, we constructed a
20 composite, we determined from those 13 cue sheets the ASCAP
21 music, the BMI music and the other music. And we tallied it

22 accordingly, just like BMTI did.

23 0 And can you tell from looking at Exhibit 2C, "Pinch

-

24 Singer"”, whether that 1is ASCAP, or BMT music?
-! 25 ' A Wo, T cannot.
.

NEAL R. GROSS
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1 Q Yon gannot hell. Okay. Would you go Lo page 6,
2 please, of your testimony?
3 A {Perusing documents)
4 0 Where you mention GI Joe and Transformers?
5 A {(Perusing docunents)
6 0 And specifically, Johnnvy Douglas? Do you have
7 that, sir?
a A Yes, T do,
] 0 Do vou claim that Johnny Douglas writes all of the
10 music for GI Joes and Transformers?
11 A Wo.
12 0 No you know what the nproportion of that program is,

13 as between ASCAP and BMT?

Q 14 A Mot without referving to the underlying documents,
15 no,
16 Q Mow, 1f yvou would turn to pace 7 and page 8, where
17 vou refer to Night Tracks.
18 a {Pevrusing documants)
19 9] UInder your Part B, the second full paragraph, you
20 again =ay you timed the duration of music on tapes?
21 A That ‘s right.
22 Q And may T assume Ithat thoss are, again, audio

23 tapes?

24 A Vas, thay are,
-"] 25 MR. DUNCAN: Tf T could have this marked Exhibit 3

NEAL R. GROSS
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1 for identification.
2 {Whaereupon, the document was
i 3 marked for identification as
4 BMT ®xhibit XR-3.)
5 MR. DUNCAM: Thig, again, will be sponsored by
& Uitness Smith and he will represant and T will represent to
7 vou, sir, that these also are cue gheets which were obtained
8 from the astabion UTBS, and thar they show programs which were
9 aired during rhe composite weak, Friday, Saturday and Sunday
10 of our composite week.
11 BY MR. DUMNCANW:
12 0 Would yvou Jjust accept that representation?
13 A Sure. T wish you had used them originally, T
,
Q 14 wonldn't have bhad fo go through the trouble of timing the
15 tapas.
16 0] A1l right. And T krnow vyou can't tell Jjust by
17 looking at it, but subject to check, would you accept the
18 raprasentration that these cue shests ~- pardon me, these cus

~4

19 sheets show that 42.6 -- approximately 43 percent of the

20 duration nf music reflected thers is BMT musica?
21 A (Perusing docuwent) Pernaps I should take a step

22 back, just to mwake sure T know what I am looking at. You

23 gaid these are from your composite week?
24 Q Yas,

and the top page is from the show Powev Play? How

b2

25
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mAny paaes comprise thaih show?

HMR. DIMCAY: Your indulgencea, please.
{(Pause)
BY ®R., DUWCAI:
0 Dr. Boyle, having been helped nyseli, maybe T can
help you with this.
A Thank vou.
Q If vou will look at Exhibit 3, the very first page

ashows Show Wo. 97,

A Right, and it is labeled Power Play.

0 That's right, and it is one page long.

A Just the first page?

Q Yes. And then if von will look at the second page,

that 1is Show Wo. 200. You caon'lt tell that from that page,

but if you will Took at the nexit page you will see up at the
Lop —-
A Mo, T au afraid it is cut off. It is cut in half,

so T can't tell anything --

0 Wi1ll you accapit my representation —-- wy copy shows
200.
A And is that also Power Play, or dis that Night

Tracks itself?

0 That is Wight Tracks.
A Okay,. thank vou. And the Tirst page is part of it?
0 Yas. And that is one, rwo, three, four, five, six,

NEAL R. GROSS
1323 Rhode TIsland avenue, W.W.
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seven -- eight pages long, all right?

A {(Perusing documants) TLet's see —-—- is there a date
on that, or anything, Mr. Duncan, ©to show which date it was
carviad on?

Q 12/18/87.

A 12/18/877?

Q Yes, over in the vight-hand corner.

A {(Pevuging documant) Motz on wmines, but maybes just
because of the xerow —- nkay -- T'm sorry, T was speaking of
Show 200.

Q Oh, excuse me, no, IT'm sorxry, T confused you. My
apologies. The date doesn’t show on that.

A Okay.

0 Then i%¥ you go over to Show Mo. 236, Night Tracks.

A Yeg.

0 12/18/87.

A Okay. Ts that the rest of all of the pages?

Q 211 but one —-- all but the last three pages, I'm
FOTTY.

A T'm sorvy, T inmped ahead of vou. Perhaps vou can
r«11 me how many pages there arve.

0 Hell, all but the last page.

2z {(Perusing documents) All right.

Q And then the last page is 185, date 12/19.

A T can't see the show number, but T —--

NEAL R. GROSS
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Q That's what it is.

A Okay, and khat's one page, right?

0 Right.. HNow, fthose are the four separate sets of
ciig sheata. T can uaderstand you being confusad.

A I've got something in here that --

Q You can take Lthat out.

A Qkay.

0 Wow, the guestion is would vou accept, subject to

check, that these cue sheets show on HNight Tracks that BMI
had approximately 42 to 43 percent of the dJdurational music?
Just that simple guestion.
A Subject to check. I cexrtainly have no way to
dispute it.
0 AT right.
CHATRMATT ARGETSTHMGER: HMr. Duncan, perhaps you
could explain the A, R and 0's, what do they stand for?
MR, DUNCAW: T think I know -- T Jjust want to be
sure, Wr. Chairman -- B sgtands for BWMI, A for ASCAP and O
stands for "other". T just wanted to check that.
THE WITHRSS: Theve are a lot of "other"™ that look
1ike theay are ASCAP to me -- Wadonna Song, the Smokey
Robinson Song.

CHATRMANM ARGETSIWGER: Th.

0]
N

]

are wmany here that
don't have a written letter.
MR, NIUMCAW: Hr. Swmith will testify about that and
W®WAL R. GROSS
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he can be cross-examined on that.

BY HMR. DUNCAN:

0 I¥ vou go to page 9, sir, --

A Are= we done with this?

Q Yas.

A {Perusing documents)

0 Tn the second line, vou testify in vour written

directr. and you also repeat it on your oral direct, with

]

spact to rhe percentage time, bthe percentage that you

idantify as a problam. And you say by doing so, BWI was
assnming that the average music duration per hour on film is

aqual to the average music duration per hour on TV.

What do you base your statement as to what BMI's
agsunption wasg?
. A Waell, that's the only way the approach makes sense.
As you can see from Exhibit 28, if those conditions aren't
hald, vou get vary, very diffecent incorrect results. If the
numbers happen to come out about the same way it is purely by

coincidence. That's the only way that approach will make

mathematical sense,

0 Thait's the basis for that statement?

A Yes.

0 211 right. Mow, if you would look at Exhibit 28-X.
A (Perusing documents)

0 On page 2, under the second column, BMI Music Time

NEAL R. GROSS
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in Percent, do you see that?

A {Perusing document) Yes.
Q For WRMT vou give, what, zero percent, right?
A For the Tilm programming, we have assumed that all

fhe Ffilwm is ASCAP, that's right.

7

0 and for itha WRMT serias you give 100 percent?
A That's right.
0 Vlow, if T can invite your attention to your Exhibit

B-9, which I think vou testified this was analogous to?

A My Exhibit B-9?

0 Oh, T'm sorry, excuse me, BMT Exhibit 9.

A Okay. ({Perusing documants) Frow the direct case?
0O Yes.

A Righit.

0 Mow, T ask you to look at the BMI percents theve,

in tha first column, for all of those stations, TBS, SBK, PIX

-— do any of tham have zero pevcent of time?

A {(Perusing document:) Ho.

0 No any of them have 100 percent?

A (Perusing documant) Wo.

0 TF yvou incraasad in Exhibit B-9, the direct case of

RMI, fthe raw time underlying the BMI percents by five, if you
increasad it Tive-fold, would it 1lsave the c¢alculation for
RMT's share unchanged?
A (Mo response)

MEAL R. GROSS
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0 Ry BHMI's ghars, T mean RBHT tige in the Hie

waight?

the BHT time, take, for example, WTBS-TV series, by f

than

E=

A Let ma see 1if T understand this. If we incre

1225

lsen

ased

-

BUT's parcentage would change.

Q Wonld change?

I
b |
3

the only —-—

10

Wheresas in your -—-

&£

A BMIT 's sracaentage in the Ffirast column,
2 g

ive,

this case. Tf nothing else changed, if that's

BHI

prreentage time wonld change in the eivcumsianca, that's

D)

right. But it ig really nobt the Tactor, it is either =z

or 100, that's ths problem.

ero,;

The problem is that they don't necessarily use the
sams amount of wmusic during an averags hour. You could get
the same results with 10 percent, or 90 percent, It is the
fact. that Film and TV may use different amounts of music per
hour, that's ithe problewm.

9] Yon wvse xero and 100, don't vou?

A Sure, it was the clearest way to illustrate it.

0 Rut it is also an extreme way to illustrates it, is
1 nor?

A Sura,

0 You admit thah?

A Sure. Tt is very hard to see the flaw otherwise.
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Tt gets confused with a lot of other things. Tt highlights

what the problem is.

0 Tt may be thait the 1llustration introduces the
Tlaw.

A Wo.,

0 Well, that’'s a differance of opinion, Nr. Boyvle.

Tf vou look ar the top of vour page 10.

A (Perusing documant)

Q Your testimony, page 10, BMI Music in Percent of
Time dis 100 percent, is that correct?

A Column two?

0 Column two.

2 For a TV series, ves.

0 Right. And if you look at your Exhibit 28-X, on

page 2, again, column two, you have the same 100 percent, do

you not?

A {Peruging document) That's right.
Q At the top of your testiwony, page 10, if vou were
fo, in column four -— i¥ you were to change Nielsen time to

Wielsen homes, or Nielsen bhouseholds, would it change the

result of vour multiplication across?

(=N 4

A Only 1if the division was different from
percani —-—

¢] -— the word "time" to home, or households?

A and leave the percentages the same?
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Q) T.eave everything alse the same.

A

Q Tt would not?

A That's correct.

Q Wow, look at yvour Exhibit 35-R.

A {Perusing documents)

Q On paage 1, fthe last column over Wielsen Hours,

Mo, it wouldn't.

Higlsen Housshold Hours, Viewing Per Quarter Hour, do you sse
that?

A {Parusing documeant) Yes.

0

I¥ vou lTook at the first two lines, WTBS Film and
HTRS TV, vyou have raspeatively 121,000 and 95,000, roughly,
hours, riaght?

A Yo,

0 And if you do the wmathematics would you accept,

)

subject to check, that those two numbers add up to 55 percent

h

all of iha houszhold viewing per quarter hours in that
coTumn? Tn othar words, 121 plus 95 ia 216,787, and if you
roralaed tha entirea column, vou would get 394,302.

2 T don't think you can add them that way. They are

not additiva.

0 They are not additive?
A Mo, vour hava a different -- wathematically, they
have different denominators, vou can't add tham, You can't

add thosea numbers that wavy.
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0 Well, Tet me ask vou this guestion then, what
parcentage of rhe Lotal number of Wielsen housshold viewings
per guarter hour 1s represented by TBS film and TBS TV?
A {(Parusing document) T don't think that exprassion
makaes —-- has mathematical =-- it dossn't make mathematical
sense 21 ther, You conld t«ll tha share of the total hours of
household viewing for WTBS comparsed to othears, but you can't

convart tham on a -—-

Q But vou have —-—

A -- gonvert them on a guarter hour basis --

9] -—- guarter hour, do you not?

3 You can't add £ilwm per quarter hour and TV per
quarter hour fo get something else. It is not the total
viawing per quarter hour for all programs -- it wouldan't be

the sum of those. Tt doesn't wakes sense.
0 Rut if you added just the €ilms per gquarter hour

down ithe column, wonld that make sense?

A To.

Q That wouldn't, either?

A Mo, you can'it add any of Lhesz numbers up that way.
Q And would vou explain why that is, please?

A What you've got here is total audience for Ffilms on

WTBS divided by total quarter hours of films on WTBS. You've

got a similar number for WSRK, or WWOR. You can't add those

numbers. They are notr something yvou can add. It is a result
NEAL R. GROSS

1323 Rhode Island Zvenue, W.W.
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(=4

of # division and you can'f add that kind of -- vou can't do

thal mathematically,

0 211 right. Whara do the Wielsen household viewing
per quarter hour —- what does that figure represent?

A The total housshold viewing divided by the total
quartesyr hours for film and for TV separately Tor WPBS.

0 What does the Nielsepn factor add Lo it?

A Tt is the Mielsen estimate of the average audience
for an avaradge guarter hour of Film prograwmming on WTBS.

=

0 Ts that a weasure of how many people are watching

the program?

a On an averadge, per guarter hour, that's right.

0 and is that a measnre of the program's popularity?
A Yes, it is.

Q Relative populsrity?

A Yes.

Q A1l right. Now, if yvou would go to —--

CHATRMAW ARGETSTIWGER: Mr. Duncan, if I could ask a
gquesrtion.

MR. DUMCAM: Ves.

CHATRMAN ARGETSTIMGER: For saxample, WIBS for
121,000 hours and WRMI films at 11,000 are you sayving vou
can't say that UTBS is 10 times grsater?

THE WTTHESS: You can say the totsl viewing is, or
the averags per quarter hour. Rut. whatt T am resally sayving

NEAL R. GROSS
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is, according to Mr. Duncan's fFformulation, you can't take
121,000 Ffor f£ilm, plus 95,000 for TV and g=st some other
meAasure per quarter hour.

What vou would really have to do is, I guess,
multiply each of those by the number of quarter hours, and

gat tha total audience for €ilw, the total audience for

CHATRMAN ARGETSTINGER: But leaving aside the TV
aleament —-

THE WITHESS: This certainly would -- well, this
would say an average —-- films on WTBS, on average, have about
10 tiwmes the audience as films on WPIX.

CHATRMAW ARGETSINGER: And then if you added the
£ilms for WSBK and PTX and WWOR, or WGH, or WRST, yvou come up
with the numbar of -- T don't know what it is -~

THE WITNRSS: You could compare them relatively Lo
each other. You could say the 121,000 household wviewing
audience size per guavier hour on WTRS comparas to tha 7,000
nn WSRK, fthat's fine. Tt shows that WTBS' filwms are viewed
mitech mors axtanaively as distant signals. But voun can't add
them in any kind of way like that. You would have to do sowme
othar wathamatical calculations first. You have to convert
it to total audience size and then do the averages
afterwards.

You could add fthe total auvdience for film on WTBS,

NEAL R. GROSS
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andience for TV series on WIBS, to get the

andience for WTBS and divide that by the Lotal guarter

CHATRMAN ARGETSTHNGER: But leaving &the TV out,

could yvou do it just for films?

THE WITHESS: No, vou can compare them relative to

each other, looking at the magnitude of the audience

showing which one is bigger. Rut vou can't add them like
that, vou can't add tham in any way and say that between the

two there is an average. You can't say thera ig 132,000 on

UTBS, plus WPTX,

CHATRMAN ARGETSINGER: So, you couldn't add WPIX

and WSBK and come vup with 18,000 snd say that that is a
cerialn percentage of what WTBS has?
THE WITHRES: o, vou couldn't,
RY MR. DUNCAN:
0 A1l right, now, if you would stay now on Exhibit
35-R, and turn to page 3, if vou would?
A (Parusing documents)
0 In the first column you have almost 39 percent,
.38, ia that correct?
A {(Pevusing documeant) That's corvect. It is
actually BMI's number from their original exhibit B-11.
0 But yon don't contest that that is Larson weight
for that station, do you?
NEAL R. GROSS
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A Wo, that's the Larson weight for that station.

0 Right. And is not +the Larson weight also -- well,
First of all, what does fthe Larson weight weasure?

A In this case the share of the fees generated for
WUTBS as a percentage of the total distant signal carriage.

@] and wonld vou agree, ovr disagree, that the Larson
welights are another measure of popularity of programs? The
mora Teas gengrated —-—

A Thay avra a maasure of the carriage of the station
on disrant signals. They don't digtinguish between the
popularity of filwm and series on the stations, or the
programming on one station compared to another.

Q Justrfor film on a given station, would it be =
measure of popularity, relative to the f£film on another

station?

A T don't think so.

o} You don't think so?

A WVo.

Q What does if measure?

A Tt measures the carviage, the number -- the fees

generated by the carriage of that station, They pay the same
fees if nobody watched them, They wouldn’'t bz on the cable
systam Ffor long, T assume, but they pay the same fFTeeg, IiFf
thay had half the audience size.
Q all right.
NEAL R. GROSS
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CHATRUMAN ARGETSIHGER:

good time to take a breaak?
MR, NUNCAN: Yeas.
CHATRVANY ARGETSTMGER:

minute bhreak.

{Whermsupon, a shorh recess was taken)

BY ™MR. DUWCAI:

0 Going to page 14 of your testimony,
the top vou talk about the explosion of educational

and the harm that it will cause

would this

take a thrses orvr

to ASCAP.

1233

be a

four

Boyvle, at
stations

T£f you know, in

the agaregate, what pevcent of the tohal fees generated were

producad by those thraz stations?

A T don't recall. Tt would be

to wmy diract casa.

9] TF T suggested fto you

.22 percent, wonld that sound about right to vou?

A T don't ramember,

Q You don't remamber.

paragraph under Fee, vou say

industry pracitice, cue sheets are forwarded to ASCAP

&
e

nprasume BWMI -- a

chronological order". Thatt is on

is nokt?

bl
.{:
)
1
'

e}
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1 A as to ASCAP, or BHT, T said T presume. I don't

believe they are treated any differently than ASCAP.

@

3 Q T am Jjust trying to find out what's on information

4 and heliaf —-

5 A Roth.
& Q Roth of thewm avea. Wow, sir, throughout vour direct
7 testimony, and again here, you have urged the Tribunal to use
8 the ASCAP distribution system as the basis for allocation. A
9 general guestion, or two, when did ASCAP computerize its
10 racords for purposes of logging music, keeping histories,
11 that type of thing?
12 A T don't know.
13 0 When did yon join ASCAP?
’ LQ_I 14 A T began working for the Society in the middle of
15 14685, T worked for their independent survey firm from 1979

16 throungh '82, =so T had familiarity with ASCAP. So, T guess

17 originall sometime in '79, but I wasn't actuallyv working for
d ¥ ; Y d

18 the Sociehy thaen.

19 0 T would assuma ~- well, not assume -- in 1979, did
20 ASCAP have a computerized data base with respect to its music
21 and other music?

272 A T daon't remember,

23 0 T you know, does ASCAP sti1l log music on cards?
24 A WMo, T believe it is all on compukers.

10

Do vou know when it last logged on cards?

ﬂ o5

NEAL R. GROSS
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Q Ts it
A TE it

documants that would be

dvat Tike would

rreated any AiFfF
Q Do T u

vour data base

computer?

A {(Pausea

our |SUrvey ares

wheather they are

0 That w

on computers as to BMI,

ig not on computers, it is on cards,

be the case Tor ASCAP works,

erently.,

-’

nderstand from that answer then that

is on cards, and some of

-

as well as

1235

to ASCAP?

or other

raseavched whan the questions arose,

They are not

it is in

some of

the

)} A1l the performancas that have appeared in

on computer, to the best of my knowledge,

ASCAP, or non—-ASCAP.

asn't my question, sir. T am Lrying te find

out simply when you stopped using cards for logging purposes.

That's really al

A I don’

1 T am asking.

- remember, but T think --

have all bean converred to compnter,

O T thou

ght T understood yon to say that

ba on aards, and some wight be on compubter,

wonld resesvch i

T believe they

and

that

some might

vou

. in either madium, as the occasion required.

Did I wishear you Jjust now?

A All the survey performances Aare on compukber now.
Q Sir, T understand that. T am still trying to find
outr whathsr ASCAP «fil11l waintains music data records on

cards, as opposed to in the compuber?
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) Musin data records is a broader term. Theve may be

information on music that hasn't appeared in our survey--

copyright registrations, other information that's on cards.

Rut all the survey performances are on our computer,.

Q HMow, by survey performances, are you referring to

yvour annual distribuition survay, or are you refarring to the

Ffour surveys von presented to thig Tribunal?

A Anyihing that is -- any work that has appeared in

our survey at any time.

0 Which surveys, sir?

A The survay that we would conduct on a daily basis

from when it bagan. We tally performances on a daily basis,

we Aanalyze tapas an a daily basis. We process cue sheets on

a daily basis.

Q Buit my guastion is sinply at one time you used
cards for that purpose, did vou not?

A Wa may have. Tt was certainly befors my time.

0 Ta there any doubf in your mind that at one time
yon usad cards and it wasn't in the computer?

A Mo, bui it was before my time, as T said.

0 A1l right. You don't know when the changeover
aoccnrred?

A A11 T know is Aal1ll ths performances that have

appeared in our gurvey arg on our compubter now,

0 And by "anrvey"

NEAL R. GROSS
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survey and noit the four onss thait were done for here, is that

corvrech?

e

Oh, T'm sorry, ves. The survey that we do as part
of our regular distribution process, yves.
0 That is?
A Yes.
CHATRHMAN ARGRTSTHNGER: So your annual distribuition
|furvay is on computer?
THE WITMNRESS: Yeas.
CHAIRMAI ARGETSINGER: What about the survey that
vou presentad hara?
THR WITNESS: All that dinformation would have had
to have been added into the computer, if it wasn't already

there. And T don't know the extent to which they might have
had to add soms tritles, but T think it was wminimal -- but
that all had to be added in, =o we could do the tallies.

BY BMMR. DUNCAM:
0 and those would have —-— I Jjust want to understand,

fthose would have been added into the computer fFfrom what

medinm?

Jo

T+ thare were works that appeared on the cue sheet
that hadn't appeared on our surveys before, and therefore,
wetrs noit on our data base, they would have gone through our
normal procedures, thay would have been identified by
somabody in our rasaarch saction to determine the entitled
NEAL R. GROSS
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partias, wheather they are ASCAP, or not, put on our computer
data base from thosa cue sheesis.

Ruk T think vou are talking about a very, very tiny
amount of performances,
0 Sir, you say that -- all T awm trying to find out--
T am not +talking aboutr cue sheets now, T am talking about
cards, when you stopped logging music information on cards.
That's aTl I am btrving to find out. If your answer is you
don't know, than that's the answer.
a T don't know when we stopped, T know all the works
Are on thes compuitar now.
0 A1l right. But you did rafer to something that way
have bean put. in the computer in connection with the four

=

apecial =urvays ihaftt von producad, preparad for *this
proceaedina, d4id von not just say that?

A Yas, T did, There may have been some works that
hadn't been logged at all before, so they hadn't been on
cards, wouldn't have been on the computer, and thars may have

been some kiny number that had been added to the computer as

parit of this axercise.

0 and if{ yon know, when did you start tracking BMI
myuste?

A From the beginning.

0 When vou say "from the beginning”, do yvou mean from

the Fime that BMT was formad?

NRAL R. GROSS
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A From the beginning, when we did surveys.

0 And when was that?

A T don't recall. The current system would be in
nlace sometime in 1958, or 'B9, The fourth quarter of '59
rings a bell, but T may be off by a year, or so on that.

0 2nd when yvou refer to curvent system, Just so we
nnderatand, what are yvou talking about?

a The system specified in the 1960 Order, the final

judgment that is atrached to, T believe, Exhibit 3 of wny

original dirvach case,
0 Nid that have anything to do with data bases

computers? I am not sure, T am Jjust asking you.

and

A That Tays out all the different weights that are
aiven to ASCAP, non-aASCAP works when they are processed for
disteribution.

0 So by "that system"” you mean the distribution
system as set forth in the Order?

A The weights —-—

0 The weicghting rulaes as set Torth in your Exhibit 3?2

A Thai's right,

0 And T am frying to Find out when all that bacame
compureri xad?

A T don't racall when it became computerized. T

thonght you were asking me when we started -- when we began

to tally BRMT works,. Wa did +dt from the first day we

WNEAL R. GROSS
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Furad that survey —-- thalb whole survey design, that

insrd

whole weighhing systeam,
Q So, rhat wonid have bean as of —-- approximataly the

date of that Order, as best vou recollect?

A As best T recollact.
9] As best you understand?
A That's right, certainly within a vear, or so.
0 211 vight.
WMR. NIMICAN: T have no furither guestions,
CHARATRMAW ARGETSINGER: Mr. Koenigsberg.
MR, ROEMTGSBERG: Thank you, WMr. Chairman.
REDIRECT EXAMINATION
BY MR. WORTITGSRERG:
0 Dr. Roylea, wyou ralked about Hackle and Jeckle--—

Nr. Boyle, T am handing you a sheaf of papers which consists

k4 Py

of

documant production that was turnad ovaer to BMI in
connaction with their requesh for documents regsarding the Ton
and Jerry corrvactions.

{Handing docuwents)

Can you tell me, Dr. Boyle, if in Lthose corresctions
von accounted Ffor Heckle and Jeckle programs
-—- cartoons?

A {(Perusing documents) Yes, ws did. I sze at least
four 1instances wheare Heckle and Jeckle cartoons were
identified from our tapes made in 1987.

NEAT, R. GROSS
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QO And how does *the music, i1f you can describe it

—

genarally, or spacifically, however you would like

does the wusic in the Heckle and Jeckle cartoons that

how

were

part of that corraction break down as between BMI and non-

"

RHMT music?

A {(Perusing document) We used the average cue sheet
werthodology for Heckle and Jeckle that BHI employed, and we
ralliad 63 seconds of ASCAP music for each eaepisode, 233
saronds of BMT wmusic for each episode and 70 seconds of TV
migsic for =ach episode, based on the average of the 13 cue
sheets,

CHATRMAN ARGRTSINGER: What document are you
refarring to? Ts this something that has been entered?
MR. TROEWTGSBERG: Tt is not been enterad into

=vidence. Tr. is something that was exchanged with the other

fide and T didn't proposa to &nter it into eviden

ce,

Wr.

Chairman. Tr 1ias just o refresh Dr. Boyle's recollection.

CHATRMAN ARGETSINGER: That's all vight. We don't

need it. T jush thought maybe we had it here.

MR, RORNTGSBERG: Wo, sir.

THF WTTITWSS: Ve used an average and we oredited,

-

as T =maid, 63 =meconds of ASCAP wusic, 233 seconds
music and 70 seconds of TV, on average, based on
shaest mathodology being usead,
BRY MR. KOEWTGSBERG:
NEAL R. GROSS
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Q Would it be fair to say that most of the music in
the Heckle and Jeckle cartoons is BMI music?

A Yeas.

0 And yon aradited BWT with avery second of that
mnsie?

A Yas.

0 Mow, do vou have Exhibit 2B, BHI fxhibit XR-2B in

front of you?

) (Perusing documents) Yes, T do.

10

TFf you take a look at the four cue sheets that BMT
has given you here ~-- T believe that MWr. Duncan can correct
me, 1T T am wrong, T hbhelieve WMr. Duncan represented that
thess wera not one sheets of cartoons —-—- these were not
cartoons that appesred during the composite week. They appear
somatime close o tha composibts week, but not during the
compasite weeak.,

HR. DUNMCAM: T don'f vemember saving ihat, T
ramember saying —-—

MR. FOENIGSBERG: On Heckle and Jeckle, T think you
said sometime close to that composite week.

MR. DUNCAN: If T said that I intendad to say
during.

MR. KORWTGSRERG: Okay.

MR. ROEMTGSRRERG: You did represent -- let me ask
vou this, Wr, Duncan, =so T can bs c¢lear on my guestions to
N®BAL R. GROSS
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Royle —— vou did represent rhat this was information that
come in Lo BMT after it did its tally. It just came in?
MR. DUNCAW: That is correct.
MR. KOEBEWTGSBERG: Okay.

RY MR. KOEWNTGSRERG:

0 So, Dr. Royla, if BMI did not know the particular

Hrckle and Jeckle c¢artoons that ware performed dJduring the

composite week on the Tom and Jerry Show, buvt BMI had done

1ts

durational survey, so that it made up an average cue

shaal of Heckle and Jackle cartoons —-— iFf vou would take a

Took at the Fonr cua sheets that appear in BMT BExhibit XR-2R,

based on your knowladge of whall BRMT did, wonld thege four cue

sheets have appeared in the average cue sheet that BMI vsed?

all

A {Perusing document) T doubt it. When we looked at

the average cue sheets fTor the different shows that they

aave s, thay were virtually a1l in alphabetical order, some

wers in chronological order, but ithey were date—-specific.

-

And

ar

T, frankly, wouldn't have sxpected to see the Rainmakers,

Messed Up Moviemakers in the first 13 in their files.

Thay didn't get that far along the alphabet. They may hava

gotten Blind Date.

Joe

Q My, TNuncan askad you sowme guestions about the GI
or the Transformers music, ads T recall, he asked you if

there mas other music in those cartoons, other than the music

writbten by Johnny Douglas, the PRE member about whom vou

(20
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Do you recall kthat?
A Yes.
0 Wow, whan you mads your corraction for GI Joe and
the Transformsrs, did vou correct for the misallocation of
the JTohnny Nouglas music?

2 Yes, we did.

0

Did you leave in BMI's crediting for the other BMI
mugic that wmight have appeared in GI Joe and the
Tranaformers?

A Yes.

0 So;, that was the only change you made then in GI
Joe and the Transformers, was to switch the Johnny Douglas
music from the BMT acolumn where it Jdid not belong, %o the
ASCAP column where it did belong, is that correct?

A Yes.,

MR. RORNTGSBRRG: Wr. Chairman, may T have just one
moment.?

CHATRHMAYM ARGETSTHNGER: Yes.

(Panuse)

BY MR. KOENTGSBERG:

Q Dr. Boyle, Mr. Duncan asked you some guestions
abouir iha -— whakt we will call the "parcentage methodological
flow" and the wvse of Wiglsasn time as opposed to HNielsen
Audisnces. No vou recall that line of questions?
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-3 Yes, T do
Q Dr. Boyle, if vou know, 1if yvou corrected the

tallying of music on cuna sheets and other items -- you
corrvected the tallving of music by BMI, but d4did not correct
for the percentage methodological flaw and did not correct
for the use of Wielsan time, as opposad to Wielsen audience?

In other words, if all you did to BMI's methodology
wag to add on wmusic that they d4id not add, or to correct the
misallocation of music duration, and that was all vou did, do
you know what share BMI would have of the total?

2 Tn that case, where Just tha errors like WNight
Tracks and Tom »and Terrvy wera corrscted, BMI's share would
have haen 41 percent, non-BMT music would have been 59
purcent.,

0 And, Dr. Boyvle, MWMr. Duncan introduced some axhibits
which he raepresented showed that BMI's share of the music on
Might Tracks was approximately 42 parcent of the mnmusic
durarion. T want yvou to assume, Dr. Boyle, that BMI had 45
parcent. of rhe music duration on Wight Tracks. 1if that were
the case, and vou nodified Exhibiit 35-R accordingly, so as to
credit 45 percent of the total Might Tracks music duration to
RMT, and K”Hh percent to "other", more than Mr. Duncan
reprassnted, what wonld BMI's share on ithe bottom line of
Fxhihit 35-R he?

A BHMT's share would have increaszsd to 35. —-
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CHATRWMAN ARGRTSTHGER: Just a minuite —-—

RY WMR. ROEMTGSBERG:

0

Let me repeat the question, if that would help.

Dr. Bovlie, again, HWr. Duncan vepresented fto you
that BMT exawined cue sheets for Wight Tracks and came to a
anumber of about 42 percant for BRMT. T, instead of using 42
pervraent for BMT, yvou vsed 45 percenit for BMT, more than Mr.
Nunean says was included, and vou modified ®xhibit 35-R so
that the Wight Tracks nmusic, the duration of Wight Tracks'
music was split between BWT and "othexr", with a ratio of 45
rto B5 percent, what then would BMT's share of the bottom line
of Fxhibit 35-R be?

A TF you madea that assumption, BMI's share would
increase by two percentage points. It would be 35.7 percent
of the total, And ihe non-BMI share then would be 64.3
percent of the total. And it would certainly be a lot c¢loser
to the two-thirds/one-ihird split from our direct case than
the BO=-K0 aplit from BWMI's direct case.

MR. FRORMTGSRBRRRG: My, Chaivwan, T have nothing
Forther Ffor Dr. Royle.

CHATRMAM ARGETSINGER: T want to thank you very
mizch.
THE WTTNESS: Thank vou.
(Thereupon, the witness was excused)
CHATRMAN ARGRTSTIMNGER: We «ill be here then at 9:30
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ROENTGSBERG:

{Whereupon, at

1323 Rhode Taland
Washington, ND.C.
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w

a briaf Tunch and

Thank vou,

3:40 p.m.,

to reconvene at 9:30 a.m.,
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